United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 











United States Court of Appeals for the 
District of Columbia 

JANUARY TERM, 1940. 

No. 7592 


KATHRYN LAM HERDING, PETITIONER, 

tiers us 

COMMISSIONER OF INTERNAL REVENUE, 

RESPONDENT. 

No. 7593 I 

AY ALTER II. HILDICK, .TR., PETITIONER, 

versus 

COMMISSIONER OF INTERNAL REVENUE, 

RESPONDENT. 

No. 7594 

HELEN A. K. HILDICK, PETITIONER, 

versus 

COMMISSIONER OF INTERNAL REVENUE, 

RESPONDENT. 


— 

OX I’KTITIONS TO KKVIEW DECISION OF THE UNITED STATES BOXED 

I 

OF TAX APPEALS. 


INDEX. 

Original 


Pocket Entries #89003 . 1 

Docket Entries #89004 . 2 

Docket Entries #89005 . 3 

Petition #89003 . 4 

Answer 11 . 12 


40—794 


P^int 


3 

I 5 

I 11 


i 








INDEX CONTINUED. 

Original Print 


Petition #89004 . 14 1*2 

Answer “ 22 19 

Amendments to Dockets 89003 and 89004 . 24 21 

Petition #8900;" . 20 22 

Answer “ 34 29 

Opinion. 30 31 

Decision #89003 . 48 44 

Decision #89004 .•. 49 44 

Decision #89003 . 5o 45 

Petition for Review with Proof of Service. 51 45 

statement of Evidence . 63 55 

Testimony of Mrs. Katherine Lammerding . 64 56 

“ “ Mr. Walter II. Hildick, Jr. 66 57 

“ ‘* Mrs. Katherine Ilammerding (recalled). 69 59 

“ “ Mr. Walter H. Hildick, Jr. (recalled). 69 60 

** Mrs. Katherine Lammerding (recalled) . 70 CO 

“ “ Mr. Walter II. Hildick, Jr. (recalled). 72 62 

Praecipe with Notice of Filing. 85 72 

Certificate and Seal . 88 75 

Order extending time . 89 76 


i 






















1 

APPEARANCES 


Docket No. 89003 


For Taxpayer: Frederic E. Mygatt, Jr. Esq., 

For Conim’r: Frank M. Thompson, Esq., 

Kathryn Lammerding, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Docket Entries 

1937 

! 

May 8—Petition received and filed. Taxpayer notified. 
(Fee paid) 

“ 8—Copy of petition served on General Counsel. 

.Jun. 26—Answer filed bv General Counsel. 

« 

“ 30—Copy of answer served on taxpayer. 

Nov. 27—Notice issued placing proceeding on New Yoitk 
City calendar. 

1938 

Oct. 20—Hearing set week of Dec. 5, 1938 at New Yorjk 
City. 

Dec. 5-6—Hearing had before Mr. Disney on merits. Sub¬ 
mitted. Dockets 89003, 89004 & 89005 consoli¬ 
dated. Petitions in dockets 89003 and S900r4 
amended as read into the record. Petitioner^ 
brief due 1/6/39—respondent’s due Feb. 6, 
1939—Reply due Feb. 21, 1939. 

Dec. 21—Transcript of hearing of Dec. 5th & 6th, 193j8 
filed. 

1939 

Jan. 6—Brief filed by taxpayer. 1/6/39 copy served. 

Mar. 3—Motion for leave to file the attached brief, brief 
lodged, filed by General Counsel. 3/3/3& 
granted. 

“ 17—Reply brief filed by taxpayer. 3/17/39 copy - 
served. 

Sep. 29—Opinion rendered, Mr. Disney. Decision will bp 
entered for the respondent. 
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Sep. 30—Decision entered. Mr. Disney, Div. 4. 

Dee. 16—Petition for review by IT. S. Court of Appeals of 
the District of Columbia with assignments of 
error filed bv taxpayer. 

1940 

Jan. 5—Proof of service filed by taxpayer. 

“ 19—Agreed statement of evidence lodged. 

“ 19—Agreed statement of evidence approved and or¬ 

dered filed. 

*• 22—Agreed praecipe for record filed with proof of 

service thereon. 

“ 22—Notice of filing praecipe of record with proof of 

service thereon. 

“ 24—Order enlarging time for transmission and de¬ 

livery of record to Feb. 3,1940, entered. 

2 Docket No. 89004 

APPEARANCES 

For Taxpayer: Frederic E. Mygatt, Jr. Esq., 

For Comm'r.: Frank M. Thompson, Esq., 

Walter II. Hildick, Jr., Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent. 

Docket Entries 

1937 

May 8—Petition received and filed. Taxpayer notified. 
(Fee paid) 

“ 8—Copy of petition served on General Counsel. 

Jun. 26—Answer filed by General Counsel. 

“ 30—Copy of answer served on taxpayer. 

Nov. 27—Notice issued placing proceeding on New York 
City calendar. 

1938 

Oct. 20—Hearing set week of Dec. 5, 193S at New York 
City. 

Dec. 5-6—Hearing bad before Mr. Disney on merits. Sub¬ 
mitted. Dockets 89003, 89004 and 89005 con¬ 
solidated. Petitions in dockets 89003 and 
89004 amended as read into the record. Peti- 



KATHRYN LAM M EE DING ET AT-. VS. GUY T. HELVERING. 3 

tioner’s brief due 1/6/39—respondent’s Fgb. 
6, 1939—reply Feb. 21, 1939. 

“ 21—Transcript of hearing of Dec. 5, 1938 & Dec.! 6, 

1938 filed. 

1939 

Jan. 6—Brief filed by taxpayer. 1/6/39 copy served. 
Mar. 3—Motion for leave to file the attached brief, brief 
lodged, filed by General Counsel. 3/3/139 
granted. 

“ 17—Reply brief filed by taxpayer. 3/17/39 co^y 

served. 

Sep. 29—Opinion rendered, Mr. Disney, Div. 4. Decision 
will be entered for the respondent. 

“ 30—Decision entered, Mr. Disney, Div. 4. 

Dec. 16—Petition for review by U. S. Court of Appeals for 
the District of Columbia with assignments of 
error filed by taxpaver. 

1940 

Jan. 5—Proof of service filed by taxpayer. 

19—Agreed statement of evidence lodged. 

“ 19—Agreed statement of evidence approved and cjr- 

dered filed. 

“ 22—Agreed praecipe for record filed with proof pf 

service thereon. 

22—Notice of filing praecipe of record with proof pf 
service thereon. 

24—Order enlarging time for transmission and de¬ 
livery of record to Feb. 3, 1940, entered. 

3 Docket No. 89005 

APPEARANCES 

For Taxpayer: Frederic E. Mvgatt, Jr. Esq., 

For Comni’r.: Frank M. Thompson, Esq., 

Helen A. T\. TIildick. Petitioner , 


v. 


Commissioner of Internal Revenue, Respondent. 

Docket Entries 


1937 


May 8—Petition received and filed. Taxpayer notified 
(Fee paid) 
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May 8—Copy of petition served on General Counsel. 

Jun. 26—Answer filed by General Counsel. 

“ 30—Copy of answer served on taxpayer. 

Nov. 27—Notice issued placing proceeding on New York 
Citv calendar. 

1938 

Oct. 20—Hearing set week of Dec. 5, 1938 at New York 
City. 

Dec. 5-6—Hearing bad before Mr. Disney on merits. Sub¬ 
mitted. Dockets 89003, 89004 and 89005 con¬ 
solidated. Petitioner’s brief due Jan. 6, 1938 
—respondent’s due Feb. 6, 1938—replv due 
Feb. 21,1938. 

Dec. 21—Transcript of bearing of Dec. 5th & 6tb, 1938 filed. 

1939 

Jan. 6—Brief filed by taxpayer. 1/6/39 copy served. 

Mar. 3—Motion for leave to file tbe attached brief, brief 
lodged, filed by General Counsel. 3/3/39 
granted. 

“ 17—Reply brief filed by taxpayer. 3/17/39 copy 

served. 

Sep. 29—Opinion rendered, Mr. Disney, Div. 4. Decision 
will be entered for tbe respondent. 

“ 30—Decision entered, Mr. Disney, Div. 4. 

Dec. 16—Petition for review by I T . S. Court of Appeals of 
tbe District of Columbia with assignments of 
error filed bv taxpayer. 

1940 

Jan. 5—Proof of service filed by taxpayer. 

“ 19—Agreed statement of evidence lodged. 

“ 19—Agreed statement of evidence approved and or¬ 

dered filed. 

“ 22—Agreed praecipe for record filed with proof of 
service thereon. 

“ 22—Notice of filing praecipe of record with proof of 

service thereon. 

24—Order enlarging time for transmission and de¬ 
livery of record to Feb. 3, 1940, entered. 
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4 Endorsed: U. S. Board of Tax Appeals Fjiled 
May 8, 1937 

United States Board of Tax Appeals 
Docket No. 89003 

Kathryn Lammerding, Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

The above-named petitioner hereby petitions for a ^de¬ 
termination of the deficiency set forth bv the Commissiojner 
of Internal Revenue, in his notice of deficiency (IT:^:1 
GCF-90D) dated February 15, 1937 and, as a basis of her 
proceeding, alleges as follows: 

1. Petitioner is an individual residing at Union, in the 
State of New Jersey. 

2. The notice of deficiency, a copy of which is attached 
hereto, marked Exhibit A, was mailed to petitioner as she 
i« informed and believes on February 15, 1937. 

3. The taxes in controversy are income taxes for the <j:al- 
endar year 1934 amounting to $1,721.85 and a 
$496.06. 

4. The determination of tax set forth in the said notice! of 
deficiency is based upon the following errors: 

a. The inclusion by the Commissioner of $566.66 for In¬ 
terest alleged to have been received bv the petitioner in 
1934. 

5 b. The inclusion by the Commissioner of other in¬ 
come amounting to $21,558.34 consisting of alleged 

profit on the payment of a loan. 

5. The facts upon which the petitioner relies as a bajsis 
of this proceeding are as follows: 

Alleged Profit from Receipt of Stock 

a. In or about September 1932 petitioner advanced to ljier 
father, Walter IT. TIildick, $4,000. at his request and in 
order to help him with his business and financial difficulties. 

b. Xo agreement for the re-payment of this money was 
entered into between the petitioner and her father and no 
security was received by the petitioner for the same. Said 
Walter IT. TIildick stated to petitioner at the time of s^id 


penalty of 
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advance that in the event lie was able to reorganize his busi¬ 
ness he would turn over to petitioner a share, to be deter¬ 
mined by him, in the reorganized business. 

c. Thereafter, said "Walter II. ITildick did reorganize his 
business and entered into negotiations for its expansion and 
re-capitalization, with the result that in or about August 
1933 he turned over his reorganized business, plants, prop¬ 
erty and good will to a newly formed corporation known 
as Distilled Liquors Corporation in exchange for all the 
then issued shares of the capital stock of that corporation. 

d. All of the capital stock of Distilled Liquors Corpora¬ 
tion received as aforesaid by Walter 11. Hildick was subject 
to an agreement preventing him from selling or otherwise 
disposing of any of said stock for a period of six months. 

e. In or about August 1933, at the time of the for- 
6 mation of the Distilled Liquors Corporation and the 
issuance of its stock to Walter IT. ITildick in exchange 
for his business, property and plants as aforesaid, said 
Walter II. Hildick set apart and thereafter held for ac¬ 
count of the petitioner 1,500 shares of said stock, and after 
such restrictive period had elapsed, and in or about May, 
1934, said Walter II. ITildick assigned, transferred and de¬ 
livered to petitioner said 1.500 shares of the stock of Dis¬ 
tilled Liquors Corporation. 

f. Tn or about August 1933, at the time of the formation 
of the Distilled Liquors Corporation and the original issu¬ 
ance of its stock, said stock issued to Walter II. ITildick had 
an actual value of approximately $3. a share. 


Alleged Interest Income 

g. Petitioner did not receive in 1934 any interest income, 
and she is without information as to why the Commissioner 
alleges that she received $566.66 of such interest income. 

6. In or about December 1936, an audit of petitioner’s 
records for 1934 was made by one AsarofF, an Agent of the 
Commissioner. As a result of such audit said Agent 
claimed that petitioner was liable for income tax for 1934 
in the sum of $262.40 due to the transfer to her by Walter 
II. Hildick of 1,500 shares of the capital stock of Distilled 
Liquors Corporation as aforesaid. This contention was 
disputed by petitioner, and on her behalf it was pointed out 
to said Agent that the stock she received as aforesaid was 



KATHRYN LAMMERDING ET AL. VS. GUY T. HELVERING. 


received in 1933, not in 1934: that it was not income jbut 
only n return of principal, that it had a value of ojnly 
7 $3 per share at the time of transfer, and that, in imy 

event, only 60 per cent of the alleged profit could be 
considered taxable income under the provisions of Scctjion 
117 of the Revenue Acts of 1932 and 1934. Further con¬ 
ferences were thereafter held with said Agent, and, finally, 
in order to obtain a settlement of the matter, petitioner bled 
with said Agent a Waiver of Restrictions on Assessment 
and Collection of Deficiency in Tax for the taxable viear 
ended December 31, 1934, in the sum of $262.40. 

7. Thereafter, and in or about August 1936 (August 1936 
list, page 4. lin• * (), —1), petitioner was assessed for $262.40 
for .alleged deficiency income tax for 1934 as aforesaid, and 
this amount was paid to the Collector of Internal Revenue. 

S. Thereafter, and on or about October 29, 1936, peti¬ 
tioner received from the Commissioner of Internal Revenue 
a letter, dated October 29, 1936, announcing a further jal¬ 
leged deficiency in income tax for 1934, of $1,721.85, and a 
penalty of $496.06, and subsequently petitioner received 
from the Commissioner a further letter dated February 115, 
1937. to the same effect, from which this appeal is taken. 

9. Petitioner alleges that the tax of $262.40 so assessed 
against and paid by her in or about August 1936, was Er¬ 
roneously and illegally collected. 

WHEREFORE, petitioner prays that this Board lrjav 
hear the proceedings and determine that petitioner had no 
taxable income for the calendar year 1934; that the Com¬ 
missioner erroneously and illegally charged petitioner with 
the receipt of $566.66 of interest income, and $21,558.34j of 
other income, in that year; that the collection of jin- 
come tax for 1934, from the petitioner, in the amoijmt 
of $262.40, was erroneous and illegal; that no incojne 
tax for 19.34 was or is due from petitioner, and that the 
Commissioner should refund to the petitioner income taxi in 
the amount of $262.40, with interest from the date of pay¬ 
ment thereof. 

FREDERIC E. MYGATT, JR. 

Counsel for Petitioner, 

Office and Post Office Address, 
49 Wall Street, 

Borough of Manhattan, 

New York Citv. 


s 
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State of Xew Jersey' 

County of Essex ss .: 

Kathryn Lammerding, being duly sworn, says that she is 
the petitioner above named: that she has read the foregoing 
petition, or had the same read to her, and is familiar with 
the statements contained therein, and that the facts stated 
are true, except as to those facts stated to be upon informa¬ 
tion and belief, and those facts she believes to be true. 

KATHRYN LAMMERDING 

Subscribed and sworn to before me this 7th day of May 

1937. 

F. NEWELL REICHERT 

Notary Public of N. J. 

(Notarial Seal) 

My Commission Expires April 9,1939 
9 SN-N 

Feb 15 1937 

Mrs. Kathryn Lammerding, 

e./o Mr. Walter II. Hildick, 

271 Madison Avenue, 

New York, New York. 

Madam: 

You are advised that the determination of your income 
tax liability for the taxable year(s) 1934 discloses a de¬ 
ficiency of $1,721.85 and a penalty of $496.06 as shown in 
the statement attached. 

In accordance with section 272(a) of the Revenue Act of 
1954, notice is herein* given of the deficiency mentioned. 
Within ninety days (not counting Sunday or a legal holiday 
in the District of Columbia as the ninetieth day) from the 
date of the mailing of this letter, you may file a petition 
with the United States Board of Tax Appeals for a rede¬ 
termination of the deficiency. 

Should you not desire to file a petition, you are requested 
to execute the enclosed form and forward it to the Commis¬ 
sioner of Internal Revenue, Washington, D. C., for the at¬ 
tention of IT :C1 :P :7. The signing and filing of this form 
will expedite the closing of your return(s) by permitting 
an early assessment of the deficiency and will prevent the 
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accumulation of interest, since the interest period termi¬ 
nates thirty days after filing the form, or on the date) as¬ 
sessment is made, whichever is earlier. 

Respectfully, 

GUY T. HELVERING, j 

Commissioner. 


Enclosures: 

Statement 
Form 870 

1091M 


By CHAS. T. RUSSELL (signed) 
Deputy Com missioner. 


10 

IT :A :1 
GCF-90D 


Statement 


In re: Mrs. Kathrvn Lammcrding, 
c/o Mr. Walter H. Hildick, 
271 Madison Avenue, 

New York, New York. 


Income Tax Liabilitv 


Income 

Year Tax Liability 
1934 $1,984.25 


Income* 
Tax Assessed 
$202.40 


Deficiency 

$1,721.85* 


Penalty 
$490.00 

The deficiency shown herein is based upon the report 
dated .Tune 24, 1936 prepared by Revenue Agent J. AsarofF 
and upon such adjustments as are shown in the follow]: 
computation. 

The 25 per cent penalty for delinquency has been 
serted. 

Section 291 of the Revenue Act of 1934 provides thaj in 
case of any failure to make and file a return within the tjme 
prescribed by law or prescribed by the Commissioner: in 
pursuance of law, 25 per centum of the tax shall be added 
to the tax. 


m: 


as- 
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Net income reported None 

Add: 

1. Interest $ 566.66 

2. Other income 21,558.34 $22,125.00 

Net income adjusted $22,125.00 

Explanation of Changes 

1 and 2. This office holds that the market value per share 
of stock of the Distilled Liquors Corporation as of May 31, 
1934 is 26% instead of the value of $11.93 per share as de¬ 
termined in the revenue agent’s report. The week’s range 
from May 26 to June 1,1934, appearing in the quotations of 
the New York Produce Exchange is 25 to 27% or an aver¬ 
age of 26%. The computation showing the increase in in¬ 
come hv reason of receiving stock of the above-named cor¬ 
poration in payment of a loan, accrued interest and bonus 
is set forth as follows: 


Mrs. Kathryn Lammerding 

Statement 

11 1,000 shares at 26% per share 

$26,125.00 

Amount of loan 

4,000.00 

Balance 

$22,125.00 

Interest 

566.66 

Other income 

$21,538.34 

Computation of Tax 

Net income adjusted 

$22,125.00 

Less: 

Personal exemption 

2,500.00 

Income subject to surtax 

$19,625.00 

Less: 

Earned income credit on $3,000.00 

300.00 

Income subject to normal tax 

$19,325.00 


Normal tax at 4/£ on $19,325.00 $ 773.00 

Surtax on $19,625.00 1,211.25 


Total income tax liabilitv 


$1,984.25 
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' 27 ) c /( penalty for delinquency 
Income tax assessed, 

August 1936 list, page 4, 
Line 0, #1 

Deficiency 

Penaltv 


$ 4^6.06 


262.40 


$1,721.85 


$ 49p.06 

The records of this office indicate that no reply has tyeen 
received to letter dated October 29,1936 advising you of| the 
result of the review of the report submitted by the internal 
revenue agent in charge at 17 Battery Place, New York, 
New York. 

12 Endorsed: United States Board of Tax Appeals 
Filed Jun 26 1937 

Endorsed: Received Jun 26 1937 U. S. Board of T ax 
Appeals 

United States Board of Tax Appeals j 

Docket No. 89003 

Kathryn Lammerding, Petitioner. 

v * 

Commissioner of Internal Revenue, Respondent ^ 

Answer 

Now comes the Commissioner of Internal Revenue, by 
his attorney, Morrison Shafroth, Chief Counsel, Bureau of 
Internal Revenue, and for answer to the petition filed 
herein, admits, denies and alleges as follows: 

1, 2 and 3. Admits the allegations contained in paragraphs 
1, 2 and 3 of the petition. 

4. Denies each and every allegation of error complained 
of in paragraph 4 and its subdivisions, of the petition, j 

5. Denies the allegations contained in paragraph 5 i iid 
its subdivisions of the petition. 

6. Admits petitioner signed a waiver of restrictions on 
assessment and collection of the deficiency in tax for the 
taxable year ended December 31,1934 in the sum of $26^.40 
as alleged in paragraph 6 of the petition. Denies all other 
allegations contained in paragraph 6 of the petition. 
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7. Admits the petitioner was assessed in the sum of 
$262.40 for deficiency in income tax for 1934 as alleged in 
paragraph 7 of the petition. Denies all other allegations 
contained in paragraph 7 of the petition. 

13 8. Admits the allegations contained in paragraph 
8 of the petition. 

9. Denies the allegations contained in paragraph 9 of the 
petition. 

10. Denies, generally and specifically, each and every 
allegation contained in the petition not hereinbefore ad¬ 
mitted, qualified or denied. 

11. Denies the petitioner is entitled to the relief for 
which she prays in her petition. 

Wherefore, the respondent prays that the appeal be 
denied, and that the deficiency in tax and penalty asserted 
in the notice of deficiency be in all respects approved. 

(Signed) MORRISON SHAFROTH, 
Chief Counsel. 

Bureau of Internal Revenue. 

Of Counsel: 

0. H. CURL, 

JONAS M. SMITH, 

Special Attorneys. 

Bureau of Internal Revenue. 

JMS/jsf 6/23/37 

14 Endorsed: U. S. Board of Tax Appeals Filed May 
8, 1937 

United States Board of Tax Appeals 
Docket No. 89004 

AY alter H. Hildick, Jr., Petitioner . 

—v.— 

Commissioner of Internal Revenue, Respondent. 

The above-named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue, in his notice of deficiency (IT:A:1 
GCF-90D) dated February 15, 1937 and, as a basis of his 
proceeding, alleges as follow’s: 
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1. Petitioner is an individual residing at Flemington !in 
the State of New Jersey. 

2. The notice of deficiency, a copy of which is attached 
hereto, marked Exhibit A, was mailed to petitioner as jhe 
is informed and believes on February 15, 1037. 

3. The taxes in controversv are income taxes for the ciid- 
endar year 1934 amounting to $644.28 and a penalty pf 
$195.72. 

4. The determination of tax set forth in the said notice pf 
deficiency is based upon the following errors: 

a. The inclusion by the Commissioner of $213.00 for in¬ 
terest alleged to have been received bv the petitioner jin 
1934. 

15 b. The inclusion by the Commissioner of other ip- 
come amounting to $11,349.50 consisting of alleged 
profit on the payment of a loan. 

5. The facts upon which the petitioner relies as a basis pf 
this proceeding are as follows: 

Alleged Profit from Receipt of Stock 

a. In or about September 1932 petitioner advanced to hjis 
father, Walter H. Hildick, $1,500. at his request and jn 
order to help him with his business and financial difficulties. 

b. No agreement for the re-payment of this money wps 
entered into between the petitioner and his father and ljo 
security was received by the petitioner for the same. Said 
Walter H. Hildick stated to petitioner at the time of sapl 
advance that in the event he was able to reorganize h|s 
business he would turn over to petitioner a share, to be 
determined by him, said Walter II. Hildick, in the reor¬ 
ganized business. 

c. Thereafter, said Walter H. Hildick did reorganize 
his business and entered into negotiations for its expan¬ 
sion and re-capitalization, with the result that in or aboijt 
August 1933 he turned over his reorganized business, 
plants, property and good will to a newly formed corpora¬ 
tion known as Distilled Liquors Corporation in exchange 
for all the then issued shares of the capital stock of that 
corporation. 

d. All of the capital stock of Distilled Liquors Corpora¬ 
tion received as aforesaid by Walter H. Hildick was sub¬ 
ject to an agreement preventing him from selling or other- 
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wise disposing of any of said stock for a period of six 
months. 

e. In or about August 1933. at the time of the 

16 formation of the Distilled Liquors Corporation and 
the issuance of its stock to Walter TL Hildick in 

exchange for his business, property and plants as afore¬ 
said, said Walter II. Hildick set apart and thereafter held 
for account of the petitioner 500 shares of said stock, and 
after such restrictive period had elapsed, and in or about 
May, 1934, said Walter H. Hildick assigned, transferred 
and delivered to petitioner said 500 shares of the stock of 
Distilled Liquors Corporation. 

f. In or about August 1933, at the time of the formation 
of the Distilled Liquors Corporation and the original issu¬ 
ance of its stock, said stock issued to Walter IT. Hildick 
had an actual value of approximately $3. a share. 

Alleged Interest Income 

g. Petitioner did not receive in 1934 any interest in¬ 
come, and he is without information as to why the Com¬ 
missioner alleges that he received $213.00 of such interest 
income. 

6. In or about December 1936, an audit of petitioner’s 
records for 1934 was made by one AsarofF, an Agent of 
the Commissioner. As a result of such audit said Agent 
claimed that petitioner was liable for income tax for 1934 
in the sum of $138.60 due to the transfer to him by Walter 
H. Hildick of 500 shares of the capital stock of Distilled 
Liquors Corporation as aforesaid. This contention was 
disputed by petitioner, and on his behalf it was pointed 
out to said Agent that the stock he received as aforesaid 
was received in 1933, not in 1934: that it was not income 
but only a return of principal, that it had a value of only 
$3 per share at the time of transfer, and that, in any 
event, only 60 per cent of the alleged profit could 

17 be considered taxable income under the provisions 
of Section 117 of the Revenue Acts of 1932 and 

1934. Further conferences were thereafter held with said 
Agent, and, finally, in order to obtain a settlement of the 
matter, petitioner filed with said Agent a Waiver of Re¬ 
strictions on Assessment and Collection of Deficiency in 
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Tax for the taxable year ended December 31, 1934, in tlie 
sum of $138.60. 

7. Thereafter, and in or about August 1936 (Augujst 
1936 list, page 3, line O, ±:1), petitioner was assessed for 
$138.60 for alleged deficiency income tax for 1934 as afoije- 
said, and this amount was paid to the Collector of Internal 
Revenue. 

8. Thereafter, and on or about October 29, 1936, peti¬ 
tioner received from the Commissioner of Internal Reve¬ 
nue a letter, dated October 29, 1936, announcing a further 
alleged deficiency in income tax for 1934, of $644.28, and a 
penalty of $195.72, and subsequently petitioner received 
from the Commissioner a further letter dated February 
15, 1937, to the same effect, from which this appeal is 
taken. 

9. Petitioner alleges that the tax of $138.60 so assessed 
against and paid by him in or about August 1936, was er¬ 
roneously and illegally collected. 

Wherefore, petitioner prays that this Board may he^r 
the proceedings and determine that petitioner had no tax¬ 
able income for the calendar year 1934; that the Commis¬ 
sioner erroneously and illegally charged petitioner with 
the receipt of $213.00 of interest income, and $11,349.50 of 
other income, in that year; that the collection of income 
tax for 1934, from the petitioner, in the amount df 
18 $138.60, was erroneous and illegal; that no income 

tax for 1934 was or is due from petitioner, and th^t 
the Commissioner should refund to the petitioner incoifie 
tax in the amount of $138.60, with interest from the da|e 
of payment thereof. 

FREDERIC E. MYGATT, JR. 
Counsel for Petitioner , 

Office and Post Office Add re 
49 Wall Street, 

Borough of Manhattan, 

New York City. 

State of Nf.w Jersey 
Comity of Essex ss. : 

Walter H. Hildick, Jr., being duly sw 7 orn, says that he is 
the petitioner above named; that he has read the foregoinlg 
petition, or had the same read to him, and is familiar wi^h 
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the statements contained therein, and that the facts stated 
are true, except as to those facts stated to be upon infor¬ 
mation and belief, and those facts he believes to be true. 

WALTER H. HILDICK, JR. 


Subscribed and sworn to before me this sixth day of 
May 1937. 

F. NEWELL REICHERT 


(Notarial Seal) Notary Public of N. ./. 

My commission Expires April 9, 1939 
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Exhibit A. 

Feb 15 1937 

Mr. Walter H. Hildick, Jr., 

c/o Mr. Walter H. Hildick, 

271 Madison Avenue, 

New York, New York. 

Sir: 

You are advised that the determination of your income 
tax liability for the taxable vear(s) 1934 discloses a de¬ 
ficiency of $644.28 and a penalty of $195.72 as shown in the 
statement attached. 

In accordance with section 272(a) of the Revenue Act of 
1934, notice is hereby given of the deficiency mentioned. 
Within ninety days (not counting Sunday or a legal holiday 
in the District of Columbia as the ninetieth day) from the 
date of the mailing; of this letter, you may file a petition with 
the United States Board of Tax Appeals for a redetermina¬ 
tion of the deficiency. 

Should you not desire to file a petition, you are requested 
to execute the enclosed form and forward it to the Commis¬ 
sioner of Internal Revenue, Washington, D. C., for the at¬ 
tention of IT :C1 :P :7. The signing and filing of this form 
will expedite the closing of your return(s) by permitting 
an early assessment of the deficiency and will prevent the 
accumulation of interest, since the interest period termi- 
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nates thirty days after filing the form, or on the date As¬ 
sessment is made, whichever is earlier. 

Respectfully, 

GUV T. HELVERING, ! 
Commissioner. 

By CHAS. T. RUSSELL 
(Signed) 

Deputy Com missioner. 

Enclosures 
Statement 
Form 870 
1091M 

20 Statement 

IT :A:1 
GCF-90D 

In re: Mr. Walter H. Hildick, J[r., 
c/o Mr. Walter H. Hildick, 
271 Madison Avenue, 

New York, New York. 

Income Tax Liability 

Income Income 

Year Tax Liability Tax Assessed Deficiency Penajty 

1934 $782.88 $138.60 $644.28 $195j72 

The deficiency shown herein is based upon the repbrt 
dated June 24,1936, prepared by Revenue Agent J. Asaroff 
and upon such adjustments as are shown in the following 
computation. 

The 25 per cent penalty for delinquency has been as¬ 
serted. 

Section 291 of the Revenue Act of 1934 provides that in 
case of any failure to make and file a return within the 
time prescribed by law or prescribed by the Commissioner 
in pursuance of law, 25 per centum of the tax shall be added 
to the tax. 


i 
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Net income reported 
Add: 

1. Salary 

2. Interest 

3. Other income 

Net income adjusted 


None 


$1,800.00 

213.00 

11,349.50 $13,362.50 


$13,362.50 


Explanation of Changes 


1. The item of $1,800.00, represents salary received by 
you in the taxable year. This item was not included in 
office letter dated October 29, 1936. This letter, therefore, 
supersedes letter of October 29, 1936. 

2 and 3. This office holds that the market value per 
share of stock of the Distilled Liquors Corporation as of 
May 31, 1934, is 26% instead of the value of $11.93 per 
share as determined in the revenue agent’s report. The 
week’s range from May 26 to June 1, 1934, appearing in the 
quotations of the New York Produce Exchange is 25 to 27% 
or an average of 26%. The computation showing the in¬ 
creases in income bv reason of receiving stock of the above 
named corporation in payment of a loan, accrued interest 
and bonus is set forth as follows: 


21 Mr. Walter H. Hildick, Jr. 

500 shares of 26% per share 
Amount of Loan 


Statement. 

$13,062.50 

1,500.00 


Balance 

Interest 


$11,562.50 

213.00 


Other income $11,349.50 

Computation of Tax 

Net income adjusted $13,362.50 

Less: 

Personal exemption 2,500.00 


Income subject to surtax 


$10,862.50 
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i 

Less: 


Earned income credit on $3,000.00 


300.00 



Income subject to normal tax 

$10,562.50 



Normal tax at 4% on $10,662.50 

$ 

422.50 



Surtax on $10,862.50 


360.38 



Total income tax liabilitv 

$ 

782.88 



25^ penalty for delinquency 



$195 

.72 

Income tax assessed, August 1936 list, 





page 3, line O, itl 


138.60 



Deficiencv 

$ 

644.28 

$195 

.72 


The records of this office indicate that no reply has been 
received to letter dated December 8, 1936 advising you of 
the consideration of the report submitted by the internal 
revenue absent in charge at 17 Battery Place, New Yojrk, 
New York, a copy of which was transmitted to you. 


oo 


Endorsed: United States Board of Tax Appeals 
Filed Jun 26 1937 


Endorsed: Received Jun 26, 1937 U. S. Board of T[ax 
Appeals 

United States Board of Tax Appeals 
Docket No. 89004. 

Walter IT. JIildtck. Jr., Petitioner. 

v. 


Commissioner of Internal Revenue, Respondent. 

A nswer 

Now comes the Commissioner of Internal Revenue, bv 
his attorney, Morrison Shafroth, Chief Counsel, Bureau!of 
Internal Revenue, and for answer to the petition filled 
herein, admits, denies and alleges as follows: 

1, 2 and 3. Admits the allegations contained in paragraphs 
1, 2 and 3 of the petition. | 

4. Denies each and every allegation of error complained 
of in paragraph 4 and its subdivisions of the petition. 
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5. Denies each and every allegation contained in para¬ 
graph 5 and its subdivisions of the petition. 

6. Admits the petitioner signed a waiver of restrictions 
on assessment and collection of deficiency in tax for the 
taxable year ended December 31,1934 in the sum of $138.60, 
as alleged in paragraph 6 of the petition. Denies all other 
allegations contained in paragraph 6 of the petition. 

7. Admits that in August, 1936, petitioner was assessed 
for $138.60 for deficiency in income tax for 1934 as alleged 
in paragraph 7 of the petition. Denies all other allegations 

contained in paragraph 7 of the petition. 

23 8. Admits the allegations contained in paragraph 

8 of the petition. 

9. Denies the allegations contained in paragraph 9 of 
the petition. 

10. Denies, generally and specifically, each and every 
allegation contained in the petition not hereinbefore ad¬ 
mitted, qualified or denied. 

11. Denies the petitioner is entitled to the relief for 
which he prays in his petition. 

Wherefore, the respondent prays that the appeal be de¬ 
nied, and that the deficiency in tax and penalty asserted in 
the notice of deficiency be in all respects approved. 

(Signed) MORRISON SHAFROTII, 
Chief Counsel. 

Bureau of Interval Revenue. 

Of Counsel: 

C. H. CURL, 

JONAS M. SMITH, 

Special Attorneys , 

Bureau of Internal Revenue. 

JMS/jaf 6/23/37 
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24 Endorsed: U. S. Board of Tax Appeals Filed Dec. 
21, 1938. 

United States Board of Tax Appeals 
Dockets 89003, 89004 & 89005 


Kathryn Lammerding, Walter II. Hildick, Jil, Helen 

K. Hildick, Petitioners , 

v. 

Commissioner of Internal Revenue. Respondent. 

Amendments to Petitions—Dockets 80008 <(’• 80004 

(Read into the Record December 5, 1938) 

* * * Mr. Mygatt: I should like to move to amend 
petition of Kathryn Lammerding:, to show that she 


A. 


ho 

ire- 

ad 


ceived from her father one thousand shares of stock instt] 
of fifteen hundred shares as stated in the petition, and a^ to 
the petitioner Walter Hildick, Jr.— 

The Member: Just a minute. Let me see where that! is 
stated. 

Mr. Mygatt: That is on Page 3 of the Petition. 

The Member: You want to amend the petition by an in¬ 
terlineation in Paragraph E on Page 3, so that you state il 
is one thousand instead of fifteen hundred, is that correct? 

Mr. Mygatt: That is correct. 

The Member: Anv objection on the part of* the respon¬ 
dent? 

Mr. Thompson: No, your Honor. 

The Member: Very well, let the Petitioner case Number 
89003 be amended as just stated. 

Mr. Mygatt: I also move to amend the petition in ijhc 
case of Walter H. Hildick, Jr., so that on Page 2, Pafa- 
graph B under alleged profit from receipt of stock it vl'ill 
show that instead of no security, he received from nis 
father a note of fifteen hundred dollars. 


25 


The Member: That is on Page 2. 


Mr. Mygatt: Yes, Page 2, under the heading, 
“alleged profit,” Paragraph B. 

The Member: Well, that reads, “No agreements for Re¬ 
bate of this money was entered into between petitioner ajnd 
his father and no security was received.” 
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Mr. Mugatt: That is right. 

The Member: Now, what is that you wish to state ? 

Mr. Mygatt: That he received from his father a note for 
fifteen hundred dollars. 

The Member: Any objection to such an amendment? 

Mr. Thompson: No objection. 

The Member: Let the petition be considered so amended 
by interlineation. I suggest that before you finish that you 
actually make those interlineations in the copies. * * * 

26 Endorsed: U. S. Board of Tax Appeals Filed May 
8, 1937 

United States Board of Tax Appeals 
Docket No. 89005 

Helen A. K. Hildick, Petitioner. 

Commissioner of Internal Revenue, Respondent . 

The above-named petitioner hereby petitions for a rede¬ 
termination of the deficiency set forth by the Commissioner 
of Internal Revenue, in his notice of deficiency (TT:A:1 
GCF-90P) dated February 15, 1937 and, as a basis of her 
proceeding, alleges as follows: 

1. Petitioner is an individual residing at East Orange in 
the State of New Jersey. 

2. The notice of deficiency, a copy of which is attached 
hereto, marked Exhibit A, was mailed to petitioner as she 
is informed and believes on February 15, 1937. 

3. The taxes in controversy are income taxes for the 
calendar year 1934 amounting to $6,915.28 and a penalty of 
$2,172.33.’ 

4. The determination of tax set forth in the said notice 
of deficiency is based upon the following errors: 

a. The inclusion by the Commissioner of $551.25 for 
interest alleged to have been received bv the petitioner in 
1934. ‘ 

27 b. The inclusion by the Commissioner of other 
income amounting to $46,227.20 consisting of al¬ 
leged profit on the payment of a loan. 
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5. The facts upon which the petitioner relies as a b^sis 
of this proceeding are as follows: 

Alleged Profit from Receipt of Stock 

a. In or about September and December 1932 petitioner 
advanced to her husband, Walter H. Hildick, $5,471.55! at 
his request and in order to help him with his business ijnd 
financial difficulties. 

b. No agreement for the re-payment of this money was 
entered into between the petitioner and her husband and 
no security was received by the petitioner for the same 
except that said Walter H. Hildick gave to the petitioner 
his notes for the amount advanced payable on demand wjith 
interest at six (6) per cent. Said Walter H. Hildick stated 
to petitioner at the time he gave her said notes that he jle- 
sired to protect her in case of his death or insolvency ijnd 
he further stated to petitioner at that time that in the event 
he was able to reorganize his business he would turn ojrer 
to her a share, to be determined by him, in the reorganised 
business. 

e. Thereafter, said Walter H. Hildick did reorganize lis 
business and entered into negotiations for its expansion 
and re-capitalization, with the result that in or about 
August 1933 he turned over his reorganized business, 
plants, property and good will to a newly formed corpora¬ 
tion known as Distilled Liquors Corporation in exchange 
for all the then issued shares of the capital stock of tljat 
corporation. 

d. All of the capital stock of Distilled Liquors 
28 Corporation received as aforesaid by Walter II. Ffil- 
dick was subject to an agreement preventing hjim 
from selling or otherwise disposing of any of said stock for 
a period of six months. 

e. In or about August 19.33, at the time of the formation 
of the Distilled Liquors Corporation and the issuance of its 
stock to Walter H. Hildick in exchange for his business, 
property and plants as aforesaid, said Walter H. Hildick 
set apart and thereafter held for account of the petitioner 
2,000 shares of said stock, and after such restrictive period 
had elapsed, and in or about May, 1934, said Walter II. Hil¬ 
dick assigned, transferred and delivered to petitioner sajid 
2,000 shares of the stock of Distilled Liquors Corporation. 
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f. In or about August 1933, at the time of the formation 
of the Distilled Liquors Corporation and the original issu¬ 
ance of its stock, said stock issued to Walter H. Hildick 
had an actual value of approximately $3. a share. 

Alleged Interest Income 

g. Petitioner did not receive in 1934 any interest income, 
and she is without, information as to why the Commissioner 
alleges that she received $551.25 of such interest income. 

6. In or about December 1936, an audit of petitioner’s 
records for 1934 was made by one AsarofF, an Agent of the 
Commissioner. As a result of such audit said Agent 
claimed that petitioner was liable for income tax for 1934 
in the sum of $1,774.04 due to the transfer to her by Walter 
IT. Hildick of 2,000 shares of the capital stock of Distilled 
Liquors Corporation as aforesaid. This contention* was 

disputed by petitioner, and on her behalf it was 
29 pointed out to said Agent that the stock she received 
as aforesaid was received in 1933, not in 1934: that 
it was not income but only a return of principal, that it had 
a value of only $3 per share at the time of transfer, and 
that, in any event, only 60 per cent of the alleged profit 
could be considered taxable income under the provisions of 
Section 117 of the Revenue Acts of 1932 and 1934. Further 
conferences were thereafter held with said Agent, and, 
finally, in order to obtain a settlement of the matter, peti¬ 
tioner filed with said Agent a Waiver of Restrictions on 
Assessment and Collection of Deficiency in Tax for the tax¬ 
able year ended December 31, 1934, in the sum of $l,774.0-t. 

7. Thereafter, and in or about August 1936 (August 1936 
list, page 2. line 8, #1), petitioner was assessed for $1,- 
774.04 for alleged deficiencv income tax for 1934 as afore- 
said, and this amount was paid to the Collector of Internal 
Revenue. 

8. Thereafter, and on or about October 29. 1936. peti¬ 
tioner received from the Commissioner of Internal Reve¬ 
nue a letter, dated October 29, 1936, announcing a further 
alleged deficiency in income tax for 1934, of $6,915.25, and a 
penalty of $2,172.33, and subsequently petitioner received 
from the Commissioner a further letter dated February 15, 
1937, to the same effect, from which this appeal is taken. 
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9. Petitioner alleges that the tax of $1,774.04 so assessed 
against and paid by her in or about August 1936, was i er¬ 
roneously and illegally collected. 

Wherefore, petitioner prays that this Board may hear 
the proceedings and determine that petitioner had no tax¬ 
able income for the calendar year 1934; that the Commis- 
sioner erroneously and illegally charged petitioner 
30 with the receipt of $551.25 of interest income, and 
$46,227.20 of other income, in that year; that the 
collection of income tax for 1934, from the petitioner; in 
the amount of $1,774.04, was erroneous and illegal; that] no 
income tax for 1934 was or is due from petitioner, and that 
the Commissioner should refund to the petitioner income 
tax in the amount of $1,774.04, with interest from the date 
of pavment thereof. 

FREDERIC E. MYGATT, JR. 

Counsel for Petitioner, 

Office and Post Office Address, 
49 Wall Street, 

Borough of Manhattan, 

New York City. 

State of New Jersey 
County of Essex ss.: 

Helen A. K. Hildick, being dulv sworn, savs that slid is 
the petitioner above named; that she has read the foregojing 
petition, or had the same read to her, and is familiar A\fith 
the statements contained therein, and that the facts stalled 
are true, except as to those facts stated to be upon informa¬ 
tion and belief, and those facts she believes to be true.] 

HELEN A. K. HILDICK j 

Subscribed and sworn to before me this 7th dav of i^ay 
1937. 

F. NEWELL REICHERT 
(Notarial Seal) Notary Public of N. ,J. 

My Commission Expires April 9, 1939. 
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Exhibit A. 

Fob 15 1937 

Mrs. Helen A. K. Hildiek, 
e/o Mr. Walter H. Hildiek, 

271 Madison Avenue, 

New York. New York. 

Madam: 

You are advised that the determination of your income 
tax liability for the taxable year(s) 1934 discloses a defi¬ 
ciency of $6,915.28 and a penalty of $2,172.33 as shown in 
the statement attached. 

In accordance with section 272(a) of the Revenue Act of* 
1934, notice is hereby given of the deficiency mentioned. 
Within ninety days (not counting Sunday or a legal holi¬ 
day in the District of Columbia as the ninetieth day) from 
the date of the mailing of this letter, you may file a petition 
with the United States Board of Tax Appeals for a rede¬ 
termination of the deficiency. 

Should you not desire to file a petition, you are requested 
to execute the enclosed form and forward it to the Commis¬ 
sioner of Internal Revenue. Washington, D. C.. for the at¬ 
tention of IT:C1:P:7. The signing and filing of this form 
will expedite the closing of your return(s) by permitting 
an early assessment of the deficiency and will prevent the 
accumulation of interest, since the interest period termi- 
nates thirty days after filing the form, or on the date as¬ 
sessment is made, whichever is earlier. 

Respectfully, 

CrITY T. HELVERING. 

Commissioner. 

By CHAS. T. RUSSELL (signed) 
Deputy Commissioner. 

Enclosures: 

Statement 
Form 870 


1091M 
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32 Statement 

IT :A:1 
GCF-90D 

In re:Mrs. Helen A. K. Hildick, 
c/o Mr. Walter H. Hildick,! 
271 Madison Avenue, 

New York, New York. 

Income Tax Liability 

Income Income 

Year Tax Liability Tax Assessed Deficiency Penalty 
1934 $8,689.32 * $1,774.04 $6,915.28 $2,171.33 

The deficiency shown herein is based upon the report 
dated June 24,1936 prepared by Revenue Agent J. Asafoff 
and upon such adjustments as are shown in the following- 
computation. 

The 25 per cent penalty for delinquency has been as¬ 
serted. 

Section 291 of the Revenue Act of 1934 provides that in 
case of any failure to make and file a return within the 
time prescribed by law or prescribed by the Commissioner 
in pursuance of law, 25 per centum of the tax shall be 
added to the tax. 


Net income reported 


Add: 


1. Interest 

2. Other income 


Ncine 

$ 551.25 

46,227.20 $46,778145 


$46,77845 


Net income adjusted (subject to surtax) 

! 

Explanation of Changes 

1 and 2. This office holds that the market value per share 
of stock of the Distilled Liquors Corporation as of May 
31, 1934 is 26*4 instead of tie* value of $11.93 per share as 
determined in the revenue agent’s report. The week’s 
range from May 26 to .Tune 1, 1934, appearing in the quo¬ 
tations of the New York Produce Exchange is 25 to 27*4 
or an average of 26*4. The computation showing the in¬ 
crease in income by reason of receiving stock of the above- 
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named corporation in payment of a loan, accrued interest 
and bonus is set forth as follows: 


33 Mrs. Helen A. K. Hildick. 

Statement. 

2,000 shares at 26% per share 

$52,250.00 

Amount of loan 

5,471.55 

Balance 

$46,778.45 

Interest 

551.25 

Other income 

$46,227.20 

Computation of Tax 

Net income adjusted 

Less: 

$46,778.45 

Earned income credit on $3,000.00 

300.00 

Income subject to normal tax 

$46,478.45 

Normal tax at 4% on $46,478.43 

$ 1,859.14 

Surtax on $46,778.45 

6,830.18 

Total income tax liability 

$ 8,689.32 

25% penalty for delinquency 

Income tax assessed, August 1936 list, 

$2,172.33 

page 2, line 8, #1 

1,774.04 

Deficiency 

$ 6,915.28 

Penalty 

$2,172.33 


The records of this office indicate that no reply has been 
received to letter dated October 29, 1936 advising you of 
the result of the review of the report submitted by the in¬ 
ternal revenue agent in charge at 17 Battery Place, New 
York, New York. 
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34 Endorsed: United States Board of Tax Appeals 
Filed Jun 26 1937 

Endorsed: Keceived Jun 26 1937 U. S. Board of tax 
Appeals 

United States Board of Tax Appeals 
Docket No. 89005. 

Helen A. K. Hildick, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. 

Answer 

Now conies the Commissioner of Internal Revenue, by 
his attorney, Morrison Shafroth, Chief Counsel, Bureau of 
Internal Revenue, and for answer to the petition f^led 
herein, admits, denies and alleges as follows: 

1, 2 and 3. Admits the allegations contained in paragraphs 
1, 2 and 3 of the petition. 

4. Denies each and every allegation of error complained 
of in paragraph 4 and its subdivisions of the petition. 

5. Denies the allegations contained in paragraph 5 and 
its subdivisions of the petition. 

6. Admits the petitioner signed a waiver of restrictions 
on assessment and collection of deficiency in tax for jthe 
taxable year ended December 31, 1934 in the sum of $1,- 
774.04 as alleged in paragraph 6 of the petition. Denies|all 
other allegations contained in paragraph 6 of the petition. 

7. Admits that in August, 1936, petitioner was 

35 assessed in the sum of $1,774.04 for a deficiency in 
income tax for the year 1934 as alleged in paragraph 

7 of the petition. Denies all other allegations containedj in 
paragraph 7 of the petition. 

8. Admits the allegations contained in paragraph 8i of 
the petition. 

9. Denies the allegations contained in paragraph 9 of 
the petition. 

10. Denies, generally and specifically, each and every 
allegation contained in the petition not hereinbefore Ad¬ 
mitted, qualified or denied. 
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11. Denies petitioner is entitled to the relief for which 
she prays in her petition. 

Wherefore, the respondent prays that the appeal be de¬ 
nied, and that the deficiency in tax and penalty asserted in 
the notice of deficiency he in all respects approved. 

(Signed) MORRISON SHAFROTH, 

Chief Counsel, 

Bureau of Internal Revenue. 

Of Counsel: 

C. H. CURL, 

JONAS M. SMITH, 

Special Attorneys, 

Bureau of Internal Revenue. 

JMS-jsf 6/23/37 

36 United States Board of Tax Appeals 


Kathryn Lammhrding. Petitioner, r. Commissioner ok 
Internal Revenue. Respondent. 

Walter IT. Hildick. Jr., Petitioner, v. Commissioner of 
Internal Revenue. Respondent. 

Helen A. K. Hildick, Petitioner, r. Commissioner of 
Internal Revenue. Respondent. 

Docket Nos. S9003, 89004, 89005. Promulgated September 

29, 1939. 

In the taxable year corporate stock was transferred into 
petitioners’ names upon the corporate records by the hus¬ 
band and father of the respective petitioners, in satisfac¬ 
tion of and pursuant to an earlier understanding with him 
that in return for moneys loaned him they would receive 
interest and participate in the proceeds of the investment 
of the money loaned. The certificates of stock were retained 
by the father until 1936, but no other exercise by him of 
dominion over the stock is shown. The father had in the 
previous year decided to set the corporate stock aside for 
petitioners, and had informed them that he had set it aside, 
but it was in that year not actually segregated from other 
stock. The father in his income tax return for the taxable 
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year reported the stock as sold by him upon the date and in 
the amount as fixed by him, of the transfer to petitioners, 
and accounted for profit accordingly. Held, petitioners 
received income to the extent of the reasonable market 
value of the stock, above the amount of loans made; h^ld, 
further , that, petitioners having filed no income tax Ire- 
turns, imposition of the 25 percent penalty is mandatory. 

Frederic E. My gait, Jr., Esq., for the petitioners. 

Frank M. Thompson, Esq., for the respondent. 

Opinion. 

Disney: These proceedings involve determinations of de¬ 
ficiencies in income tax of the petitioners, residents of New 
Jersev, for the vear 1934. 

The cases were consolidated for hearing. 

None of the petitioners filed any Federal income tax Ire- 
turn for the taxable year 1934. However, after Walter jH. 
Hildick discussed with a revenue agent of the Commis¬ 
sioner tax liability of petitioners for 1934, and with a view 
to settling their tax liability, petitioners filed waivers 
37 of restrictions on assessment and collection of de¬ 
ficiency in tax for the taxable vear ended December 
31, 1934. Thereafter petitioners were assessed income tax 
for 1934 and paid same, as follows: 

Kathryn Lammerding, Docket No. 89003.$262,401 

Walter H. Hildick, Jr., Docket No. 89004.138.60| 

Helen A. K. Hildick, Docket No. 89005.1,774.04) 

Later, under date of February 15, 1937, the Commis¬ 
sioner by deficiency notices advised petitioners that thVy 
were liable for deficiencies in tax and penalties for 1934, (is 
follows: 

Deficiency Penalty 

Kathrvn Lammerding .$1,721.85 $496.l06 

Walter H. Hildick, Jr. 644.28 195.72 

Helen A. K. Hildick. 6,915.28 2,172.33 

The petitioners deny not only their alleged liabilities jjs 
last above set out, but claim they should have refunded to 
them, with interest since date of payment, the respective 
amounts paid by them under the original assessment as 
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heretofore herein stated, on the theory that no tax was due 
from any of them. 

As a basis for their appeals petitioners claim (1) that 
the Commissioner erred in determining as taxable income 
to them in 1934 the receipt by them of certain amounts in 
excess of the amounts of certain loans made by them to 
Walter H. Hildick and repaid to them by the transfer to 
them of certain stock, the excess value of the stock over 
the loans being claimed as a gift by petitioners, and (2) 
that the Commissioner erred in determining that at the 
time the stock involved herein was transferred to them or 
put in their names in May 1934, it then became theirs and 
had a fair market value of $26 1 /s per share. 

Helen A. K. Hildick is the wife of Walter H. Hildick and 
Kathryn Lammerding and Walter H. Hildick, Jr., are, re¬ 
spectively, the daughter and son of Walter H. Hildick. 

In January and February 1932, the three petitioners 
loaned to Walter H. Hildick cash, as follows: 


Helen A. K. Hildick .$5,471.55 

Kathryn Lammerding. 4,000.00 

Walter H. Hildick, Jr. 1,500.00 


At the time the loans were made to Walter H. Hildick by 
his wife, daughter, and son, no definite dates for repayment 
of the loans were set, but there was an understanding that 
interest would be paid at 6 percent per annum and that 
each lender would participate in any profits arising 
38 from the operation or sale of the properties acquired. 

In addition to loans from members of his family, 
about the same time, in February 1932, Walter II. Hildick 
borrowed $1,250 from Richard F. Roth, a business asso¬ 
ciate, under an understanding similar to that made with 
the members of his family. 

Helen A. K. Hildick received no security for her loan, but 
received two demand notes of Walter H. Hildick amount¬ 
ing to $5,471.55. Kathryn Lammerding received no security 
for her loan and no note. Neither of the two received any 
income in 1934 through dividends or interest as such. Wal¬ 
ter H. Hildick, Jr., received no security for his loan, but 
rceived a note of Walter H. Hildick for $1,500. At that 
time Walter H. Hildick, Jr., was employed on a salary of 
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$1,800 a year, his only source of income. He was married, 
but had no dependents other than his wife. 

The loans to Hihliek from his wife, daughter, and son gnd 
Richard F. Rolli were made to enable him to purchase!at 
a receiver’s sale about February 1932 certain properties |or 
plants of the llildick Corporation, a bankrupt, of which jhe 
had formerly been president and principal stockholder, tie 
bought them in for $15,025. The plants so purchased w<|re 
transferred and turned over about September 1933 toj a 
new corporation, the Distilled Liquors Corporation, in Ex¬ 
change for its stock. The corporation at that time had 
other property. 

Walter H. Hildick at the time he turned the plants ov|er 
to the corporation had them appraised, but on what baiis 
and at what figure the record does not disclose. He re¬ 
ceived 32,000 shares of stock and 35,000 warrants from t|he 
Distilled Liquors Corporation in exchange for the plants 
and became the president of the corporation. The warrants 
gave the owner the privilege of converting them into stock 
at $15 a share (on what basis is not further shown by tjie 
record) any time prior to November 1, 1938. The stock jof 
the corporation was first traded in over the counter and, 
later, on the Produce Exchange and the Curb Exchange. 
After Walter H. Hildick received his stock as much as 7<|),- 
000 shares of Distilled Liquors Corporation stock were 
sold publicly. 

A total of 105,000 shares of stock of the Distilled Liquojrs 
Corporation was ultimately issued and outstanding, 
which Walter IT. Hildick owned approximately 21 percent. 
The cost price of the stock to Walter H. Hildick was 40 9/i.O 
cents per share. The first stock issued to the public was jin 
October 1933. It was then readily subscribed for and whs 
sold at $15 per share. By the end of December 1933, j>r 
early in January 1934, the stock was selling for $13 ppr 
share. Early in May 1934 the stock was selling at $31 ^o 
$32 per share, and at the end of that month at from $25 f:o 
$26 per share. 

39 At or about the time of the transfer of his planjts 
to the Distilled Liquors Corporation in 1933, Walter 
IT. Hildick decided to set apart, out of the stock received by 
him, for his wife, daughter, and son, the following number 
of shares: 
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For Helen A. K. Hildick.2,000 shares 

For Kathryn Lammerding.1,000 shares 

For Walter H. Hildick, Jr. 500 shares 


About the same time, in 1933, he told petitioners that lie 
had set stock aside for them. 

When he so decided to set apart the stock, Walter II. 
Hildick was under a restrictive agreement not to sell, alien¬ 
ate, or transfer any of his stock and this restriction lasted 
until April 15, 1934. The certificates of stock originally de¬ 
cided to be so set aside as stated were not in fact separated 
and placed in different envelopes or receptacles for the re¬ 
spective parties for whom intended, nor was there then any 
transfer or endorsement of the stock to them. Hildick tes¬ 
tified that he had decided the amount of stock which he was 
going to give his family when he was permitted to do it. 
The stock was not then even seen by the petitioners, nor 
was the amount intended for each made known to them. 

On the termination of the restrictive agreement above 
mentioned, on April 15, 1934, the market was declining and 
Walter H. Hildick entered into another restrictive agree¬ 
ment with Richard Whitnev & Co. not to transfer anv of 

* % 

his stock in the Distilled Liquors Corporation but to con¬ 
tinue to hold it while they were trying to make a market 
for it, and it was not until May 31,1*934, that he transferred 
3,500 shares of stock to the petitioners and put it in their 
names on the records of the transfer agent of the company, 
in the amounts heretofore indicated. This was done pursu¬ 
ant to the agreement made with the familv in Januarv and 
February 1932, and in liquidation of the loans and the obli¬ 
gations arising under the agreement. Hildick’s wife knew 
of the transfer of stock to her at the time of transfer. Hil¬ 
dick retained physical possession of the certificates of 
stock, keeping them in his safe deposit box, and none of the 
petitioners, except Walter Hildick, Jr., in fact, ever saw 
the stock until in 1935 or 1936. Walter Hildick, Jr., saw his 
stock in 1935, when he endorsed the certificates. 

The value of the stock transferred to his wife, daughter, 
and son by Walter H. Hildick was not computed by him on 
the basis of its fair market value, but the value of the stock 
transferred to his wife was figured at about $3 per share, 
the stock transferred to his daughter was valued at ap- 
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proximately $4.50 per share, and the stock transferred to 
his son was valued at about $3.60 per share. 

40 At a date not shown by the record, Hildick} de¬ 
livered to Richard F. Roth 100 shares of stock ofj the 
Distilled Liquors Corporation in liquidation of the loan 
from him of $1,250 and in fulfillment of the agreement with 
him similar to that with Hildick’s wife, son, and daughter. 

In Walter H. Hildick’s income tax return for 1934, which 
he signed, and with the contents of which he was familiar, 
under the heading ‘‘Profit or loss from sale of stocks, 
bonds, real estate” there was entered an item of stocks, 
with September 1933 as date acquired, May 1934 as date 
sold, and $14,301.38 as amount realized. The $14,301.38 
represented the three loans from Hildick’s family, Richard 
F. Roth, and two other small loans from his family, With 
interest to May 31, 1934, and represented to Walter H. 
Hildick the cost of the stock to him. 

During 1936 all the shares of Kathryn Lammerding and 
Walter H. Hildick, Jr., were sold by their father and jthe 
proceeds turned over to them. During the same year, 1936, 
500 shares of Helen A. K. Hildick’s stock were sold jby 
Walter H. Hildick at her insistence and the proceeds turned 
over to her. Hildick’s wife wanted him to sell more, and j he 
would not do it, so she sold 1,500 shares short, and made 
actual delivery of the stock in January 1938. He turned 
over to her in April 1936 the certificates for the remaining 
1,500 shares belonging to her. When the stock (of all tjhe 
petitioners) was sold it brought approximately $11 j^er 
share. 

Petitioners contend that they did not receive and becopie 
the owners of the stock in issue in 1934, but received it ajnd 
became the owners of it in 1933 or 1936 (with respect to (he 
stock transferred to Helen A. K. Hildick) and in 1933 or 
1936 or never (with respect to the stock transferred to 
Kathryn Lammerding and Walter H. Hildick, Jr.), and 
therefore had no income in 1934 arising from or growing 
out of the transfer of the stock to the petitioners. Peti¬ 
tioners further contend that the value of the stock involved 
was not its market price because the market was “mad^” 
and because of restrictive agreements: moreover, that any 
value of the stock when received, as aforesaid, above ttu* 
loans was a gift from Walter H. Hildick. 
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The transactions with respect to the loans involved 
herein were between members of one family, all of whom 
testified and were the only persons who testified at the 
hearing. Their testimony touching certain phases of the 
transactions is in some respects rather indefinite and in¬ 
consistent and statements made in explanation thereof have 
not been altogether satisfactory or convincing. This, pos- 
siblv, in some measure mav be accounted for bv the fact 
that the transactions were between members of the same 

family and, though of a business nature, probably 

41 were conducted more loosolv or carelesslv and im- 

•* • 

pressed on their minds and memories less forcibly 
than would have been the case if the interested parties had 
not been related. 

After carefully considering the entire record and giving 
due weight to the testimony of the witnesses, in connection 
with other evidence, we find that the statement made by 
Walter H. Hildiek in a letter written by him under date of 
December 31,1935, to or for the attention of Jacob AsarofT, 
Internal Revenue Agent, containing the statement: “At 
the time these loans [loans in question] were made there 
w*as an understanding that interest would be paid at 6$ 
per annum and that each lender would participate in any 
profits arising from the operation or sale of the properties 
acquired”, correctly represents the understanding or 
agreement between Walter H. Hildiek and the petitioners 
(and Richard F. Roth) with respect to the loans made by 
them to him and involved herein, and therefore that peti¬ 
tioners received the excess stock, not as a gift, but in con¬ 
formity with the agreement of loan and settlement of that 
obligation, and that the stock was the basis of income to 
them. Neither Walter H. Hildiek nor petitioners are shown 
to have reported such alleged gifts in tax returns. More¬ 
over, the same letter shows a similar arrangement with 
Richard F. Roth, a business associate, a loan from him, and 
discharge by stock of the Distilled Liquors Corporation. Ob¬ 
viously, this financial transaction with a business associate, 
bearing 6 percent interest, should not be called a gift; yet 
it is, as to interest and manner of discharge, and in the 
language of Walter H. Hildiek, similar to that with his 
wife and children. The transfer of stock was “Pursuant to 
this agreement”—the agreement in 1932—and “in liquida- 
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tion of these loans and the obligation arising under the 
agreement.” We decline to call this transaction one of 
gift. The petitioners urge that the letter to the revenue 
agent disclosing the above facts was written at the sugges¬ 
tion of the revenue agent, and TTildick testified that it was 
without consulting his attorney. One does not need an 
attorney’s advice in order to state the truth. After com¬ 
paring the contents of the letter with the testimony, we 
conclude that the letter speaks the truth. 

We think that TTildick, his wife, daughter, and son, and 
Richard F. Roth entered into a transaction in the nature of 
a joint venture, which as to the Hildick family continued 
until Mav 31, 1934, when Hildick transferred to his faniilv 
on the corporate records the corporate stock here involved. 
It did not end with the incorporation of a company in Sep¬ 
tember 1933, when Hildick simply incorporated the proper¬ 
ties theretofore purchased, receiving the entire stock of the 
corporation in consideration of the properties, ^hc 
42 treatment accorded by all the parties to this change 
in form of ownership of the properties indieajtes 
that they did not consider it a termination of the joint ven¬ 
ture, but a mere continuation thereof. Moreover, the re¬ 
strictive agreement then in effect prevented an end of the 
venture by distribution, TTildick being prevented from 
transferring the stock. The distribution and the incidence 
of profit or loss occurred on May 31, 1934, when stock \j*as 
transferred to the participants. We therefore further find 
as a fact that the petitioners on and not before May 31, 
1934—the date on which shares of the stock of the Distilled 
Liquors Corporation were transferred to, and put in the 
names of, petitioners as follows: 2,000 shares to Helen! A. 
K. Hildick, 1,000 shares to Kathryn Lammerding, and 1)00 
shares to Walter H. Hildick, Jr.—acquired right and tjtle 
to the shares of stock in the amounts above indicat|ed. 
Though possession of the certificates was retained by Wal¬ 
ter H. Hildick, there were no conditions attached to the 
transfer of the stock. The physical retention by Walter! H. 
Hildick of the certificates of stock until 1930 was. in <j>ur 
opinion, for the benefit of and as the representative of.| or 
trustee for, the petitioners. Petitioners have not demon¬ 
strated to the contrary. Though the burden is upon tbjm. 
they have failed to show any exercise of dominion over |tho 
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stock by Hildick after May 31,1934, such as receipt of divi¬ 
dends or voting the stock. The sales made by him were for 
the wife. The son says that he sold his stock. The stock 
having been transferred to the wife and children upon the 
records of the transfer agent on May 31, 1934, under all 
the circumstances here involved, actual delivery of the cer¬ 
tificates was not necessary to passage of title in the stock 
to the children. Thompson on Corporations, vol. 4, pp. 810, 
811; Roberts’ Appeal. 85 Pa. St. 84: White v. Salisbury. 33 
Mo. 150: Chester Glass Co. v. Dewei/, 16 Mass. 94. 

Tn Marshall v. Commissioner, 57 Fed. (2d) 633, we were 
reversed and the court held that there was delivery where 
shares of stock were transferred to the name of petitioner’s 
wife upon the books of the corporation, the court savin«r: 

* * # Transfer upon the books of the corporation in itself 
constitutes a delivery. Roberts’ Appeal. 85 Pa. 84. The 
transferee then becomes the legal owner. Mrs. Marshall 
had executed no broad power of attorney authorizing he!’ 
husband to indorse her certificates of stock, as in White. 
Collector v. Bingham, supra. Dividends were paid by check 
drawn to her order. What she did with these checks after 
receipt is a matter of complete indifference. The stock was 
not indorsed and redelivered to her husband, and could not 
thereafter be transferred, or the dominion and ownership 
of the petitioner thereafter be regained, except through the 

independent and voluntary act of his wife. * * * 

43 We relied upon that decision in D. B . Maleruee, 31 

B. T. A. 662, in holding that there was completed gift 
where stock was transferred on the books of the corpora¬ 
tion from petitioner to his wife. W r e stated: “This con¬ 
stituted a sufficient delivery, and vested legal title in the 
donee.” The petitioner retained the certificates issued to 
his wife in his safe in an envelope containing other papers 
belonging to her. W r e likewise relied upon Marshall v. Com- 
missioner, supra, in J. M. Kessler, 31 B. T. A. 849, in hold¬ 
ing that there was completed gift without actual manual 
delivery where the petitioner endorsed in blank a certificate 
of beneficial interest in a trust, delivered same to a trus¬ 
tee with instructions to transfer to his wife, and the trans¬ 
fer was made upon the records of the trustee. W r e stated: 

* * * The certificate of beneficial interest having been 
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transferred to the donees upon the records of the trustee 
prior to the sale, it could not thereafter be again trans¬ 
ferred, or the dominion and control of the petitioner re¬ 
gained for his personal benefit, except through the inde¬ 
pendent and voluntary action of the donees. Such trans¬ 
fer constituted delivery of possession and surrender of do¬ 
minion. The gift was then complete # * *. 

In Essie Irene Gaffney , Executrix , 36 B. T. A. 610, G14, 
petitioner’s decedent in April 1922 and April 1923 caused 
corporate stock to be transferred as a gift to his wife on 
the books of a trust and of a corporation, but the stock cer¬ 
tificates were kept in the decedent’s safe deposit box, to 
which the wife did not have access until April 7, 19j31. 
The decedent died in August 1932. Although after the 
transfer the decedent continued to participate in the jdi- 
rection of both companies, we held that there was com¬ 
pleted gift, saying: 

A gift is none the less valid and complete because ihe 
donee does not retain possession of the property after de¬ 
livery. “The donor may retain possession if he does so 
as agent of the donee for safekeeping.” Brady’* Estate, 
239 N. Y. S. 5. “After a gift is once complete and the 
title has passed to the donee, the fact that the donor sub¬ 
sequently has possession of the property given does pot 
affect the validity of the gift.” Ed son v. Lneas, 40 Fed. 
(2) 398. 

Transfer of stock on the books of the corporation in itself 
constitutes a delivery, in the absence of evidence estab¬ 
lishing lack of donative intent. Marshall v. CowwissionJer. 
7)1 Fed. (2d) 633, citing Roberts’ Appeal. 85 Pa. 84. It is 
only where it is affirmatively shown that the donor did riot 
intend thereby to make a gift that transfer of stock Ion 
the books of the corporation is held to be insufficient. * * * 

Tu Didiu r. (’onnnisstoner , 70 Fed. (2d) 828, corporate 
stock was delivered to the transfer officer of the corpora¬ 
tion, with directions to transfer to the wife of the former 
owner. The officer did not actually secure the formjer 
owner’s endorsement, or transfer the stock on the books 
until a later date, but delivery to the officer was held de¬ 
livery to the corporation as trustee for the wife, although 
there was no showing of the delivery of the certifi- 
44 cates to the wife. 
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Phillips v. PIastridge, 179 Atl. 157, holds that in¬ 
tentional, voluntary, and unconditional transfer of title to 
corporate stock by the donor to his daughter, in whose 
name corporation issued certificates at donor’s direction, 
is equivalent to actual delivery of the certificates, and that 
the donee’s ignorance of the transaction is immaterial. 

In Lunsford Richardson, 39 B. T. A. 927, we held that 
a gift of stock was effectuated upon May 27, 1932, prior to 
the effective date of the gift tax provisions of the "Revenue 
Act of 1932 upon June 6, 1932. Therein petitioner had 
told the secretary and other officers of a corporate bailee* 
that he had given the stock to his wife and to prepare nec¬ 
essary papers to transfer it to her. The secretary in¬ 
formed him that no transfer of record ownership was re¬ 
quired, since the stock was registered in nominees’ names, 
and that as officer of the corporate bailee he. the secre¬ 
tary, could have the stock placed in the wife’s account: and 
thereupon the secretary made an entry upon the corporate 
bailee’s cards containing a record of taxpaper’s stock, to 
the effect that he had made a gift of the stock to his wife 
on May 27, 1932. The corporate bailee not being the cor¬ 
poration in which the stock was held, it is plain that no 
transfer whatever was made upon the books of the issuing 
corporation, as there was herein, and, as herein there was 
no actual delivery of the stock. The above citation requires 
a holding here that transfer of title was effected by the 
transfer on the corporate books on May 31. 1934. Peti¬ 
tioners themselves cite and quote from Hoffman v. Com- 
missioner, 71 Fed. (2d) 929, in part as follows: “But the 
law is well settled that nondelivery of possession would 
not preclude title to the stock passing forthwith to Bor¬ 
man if such was the intention of the parties.’’, citing Hatch 
v. Oil Co., 100 IT. S. 124; Hammer v. United States. 249 
Fed. 336. and many other cases, and relying upon the state¬ 
ments and conduct of the parties as consistent with pas¬ 
sage of title. It seems beyond argument that "Walter TT. 
Hildiek’s statements and conduct are consistent only with 
passage of title on May 31, 1934, for in bis income tax re¬ 
turn for that year he accounted for profit or loss from 
this stock as acquired in September 1933 (the date when 
the company was incorporated) and sold in May 1934. and 
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$14,301.38 as the amount realized or cost of the stoelj: to 
him; but $14,301.38 is the amount stated in his letter to the 
revenue agent, where he says that “The total amouni of 
the loans, with accrued interest, was $14,301.38’’, an<} he 
testified that this was computed to May 31, 1934. Plainly, 
Hildiek considered, when he filed his income tax return 
for 1934, that on May 31, 1934, he transferred and ilis- 
posed of his ownership of this stock to such extent tjliat 
he must account for any profit or loss. He computed in¬ 
terest to the verv dav he transferred the stock to the fain- 
•> * 

ilv. We can conceive of no stronger indication that 
45 that date was the termination of his title. More¬ 
over, he plainly recognized the stock as belonging to 
his wife and children. He says that on Mav 31, 1934,! “I 
transferred some of mv certificates to the members of mv 

• i • 

family, actually transferred them at the transfer agent’s’': 
he savs that in 1936 “I sold the stock of mv son and daugh- 
ter * * * and I sold five hundred shares of stock brloriyhiy 
to my wife.” (Emphasis supplied.) A little later lie re¬ 
fers to the other “1500 shares that belonged to my wife, 
and I turned those over to her in April 1936, she insisted 
upon selling them and I did not want her to do it, so she 
made her own arrangements and sold them.” TTer insis¬ 
tence indicates her view that the stock belonged to her be¬ 
fore manual delivery. There is no proof that he had jde- 
livered to her before she sold, and her use of the w:ml 
“short” as to her sale indicates otherwise. In addition, 
Walter Hildiek, Jr., testified that some time before the 
sale he saw and endorsed the 500 shares of stock, he thijuks 
in the fall of 1935, and that, though he knew that stock had 
been set aside for him, the first time he knew how mtich 
was in looking through some forms that were filed for (the 
company. Distilled Liquors Corporation, in which all sin re¬ 
holders were listed and the amount of shares each one 
held, which was possibly in 1934 or 1935. The children 
were plainly leaving the matter largely to their father, 
and his conduct is in effect their own. Yet the endoise- 
ment by Walter Hildiek, Jr., probably in 1935, indicates 
his recognition of ownership in himself. We think the 
whole line of conduct of the parties demonstrates passage 
of title to stock long before manual delivery, by transfer 
on the books May 31, 1934. 
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Petitioners agree, and cite cases to the effect that “the 
trend of the decision is towards nontaxabilitv of stock 
where it is not available to the taxpayer because of re¬ 
strictive arrangements, until the restrictions end”, but 
they contend that the restrictions on transfer of the stock 
did not end until 1936. The evidence indicates, however, 
that the restrictions ended before May 31, 1934. the date 
when transfer was made to petitioners, for Walter IT. Tlil- 
dick testified: 

* * * I could not transfer the stock because I was under 
a written contract with the underwriters not to sell or alien¬ 
ate or transfer any of my stock for a period of six months. 
That expired on the loth of April. At that time, the mar¬ 
ket was declining and T entered into another agreement 
with Richard Whitney and Company to continue to hold 
iiiv stock and not to transfer anv while thev were trving to 
make a market for it and it was not until May the 31st. 
1934, that I transferred these 3500 shares of stock to the 
members of my family, but I retained physical possession 
of them, they did not even see it, none of them, until 
1936. * * * 

Tlie fair conclusion from this language is that TTildick kept 
his agreement, not to transfer, that it terminated before 
May 31, 1934, and permitted him to transfer on that 
46 day, as he did. Indeed, upon brief petitioners state 
that “ # * * Hildick did have their stock transferred 
to the petitioners’ names when the first restrictive agree¬ 
ment * * * expired.” We think it plain that the restriction 
had expired when the transfer was made on May 31. 1934. 
As above stated, TTildick stated that he had decided tin- 
amount he was going to give them, his family, “when T 
was permitted to do it.” Obviously, on May 31. 1934, he 
considered himself permitted to do it. Proof of any later 
restriction is vague and unsatisfactory. There is, in fact, 
no proof of restriction existing upon that date. Tt is ob¬ 
vious, of course, that a mere declaration of intent to trans¬ 
fer in 1933 did not effect a transfer in that year. 

We, therefore, find and determine that upon the ac¬ 
quisition of the title to the stock in 1934, as aforesaid, each 
petitioner realized taxable income to the extent that the 
then fair market value of the stock acquired exceeded the 
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amount of the loan made to Walter H. Hildick by saitj pe¬ 
titioner. Rodrigues v. Edwards (0. C. A., 2d Cir.), 40 Fed. 
(2d) 408 

The record shows that stock of the Distilled Liquors 
Corporation had been sold to the public on different dates 
at varying prices and that in the early part of the mbnth 
of May 1934 the stock was selling around $31 or $32 a 
share and at the end of that month, as Hildick testified, 
around $25 or $26 a share. While the record does not show 
how many sales of the stock were made in May 1934, it 
does indicate that the original issue was readily subscribed 
for, that there were sales and the prices at which sold, jlius 
indicating that the stock did have a market value. The 
respondent determined that the stock had in May 193-h an 
average fair market value of $26 1 / s per share, on that basis 
determined that the stock transferred to the petitioners 
in May 1934 was worth $26Vx per share, and on that valu¬ 
ation determined the income to the petitioners. It is true 
that the book value was $11.93 per share, and that sjuch 
value was used bv a revenue agent in connection with a 
tentative arrangement as to petitioners’ income taxes for 
1934, wherein they paid some tax, as above stated. How¬ 
ever, valuation of the stock by the respondent is presumed 
to be correct, the evidence of market value in May 193jt is 
plain, and in our opinion there has been no evidencej in¬ 
troduced by petitioners sufficient to overcome the presuinp- 
tion of the correctness of the respondent’s determination 
as to fair market value of the stock. 

The valuations put upon petitioners’ stock by Waltcij H. 
Hildick—$3 per share, $4.50 per share, and $3.60 per slujirc, 
as heretofore set out—were arbitrary and without, in pur 
opinion, any sound basis for such valuations, since no gjx>d 
reason was given and none can be assigned why 
47 stock of the same kind and transferred at the shme 
date should be of different values and not of ;the 
value of other shares of the same stock selling on the oj>en 
market. We therefore affirm respondent’s valuation of the 
stock as $26 1 ,& per share on May 31, 1934. 

All of the petitioners admitted that they did not file in¬ 
come tax returns for the year 1934. Assuming that there 
may have been reasonable cause for failure of the peti- 
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tioners to file timely returns for the taxable year (1934) 
in question, no returns ever were filed at any time by any 
of the petitioners and the imposition of the 25 per centum 
penalty addition to the tax as to each petitioner is. there¬ 
fore, mandatory and the action of the respondent in so 
determining; is approved. Douglas L. Edmonds, Adminis¬ 
trator, 31 B. T. A. 962; affd. (9th Cir.), 90 Fed. (2d) 14; 
certiorari denied, 302 U. S. 713; Sarah A. W. Gonrsey, 33 
B. T. A. 1068. 

Reviewed by the Board. 

Decisicm m each of the. dockets will he in favor of the 
respondent . 

48 United States Board of Tax Appeals 

Washington 
Docket No. 89003 

Kathryn Lammeroing, Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision 

Pursuant to the determination of the Board, as set forth 
in its report promulgated September 29, 1939, it is 
ORDERED AND DECIDED: That there is a deficiency 
in income tax of $1,721.85, plus a penalty of $496.06, for the 
year 1934. 

Enter: 

(s) R.L. DISNEY, 

Member. (Seal) 

Entered 
Sep. 30, 1939 

49 United States Board of Tax Appeals 

Washington 
Docket No. 89004. 

Walter II. IIildick, Jr., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision 

Pursuant to the determination of the Board, as set forth 
in its report promulgated September 29, 1939, it is 
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ORDERED and DECIDED: That there is a deficiency 


in income tax of $(544.28, plus a penalty of $195.72, for 
year 1934. 

Enter: 

(Signed) R. L. DISNEY 
Member. 

Entered Sep 30 1939 


the 


(Sjeal) 
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United States Board of Tax Appeals 


Washington 
Docket No. 89005. 

j 

Helen A. K. Hildick, Petitioner, 
v. 

Commissioner of Internal Revenue, Respondent. \ 

Decision 

Pursuant to the determination of the Board, as set fourth 
in its report promulgated September 29, 1939, it is 
ORDERED and DECIDED: That there is a deficiency 
in income tax of $6,915.28, plus a penalty of $2,172.33, ifor 
the year 1934. 

Enter: 

(Signed) R. L. DISNEY 

Member. (Seal) 

Entered Sep 30 1939 

51 Endorsed: Received .Jan 19 1940 IT. S. Board of 
Tax Appeals 

Endorsed: United States Board of Tax Appeals Fijled 
Dec 16 1939 

United States Board of Tax Appeals. 

B. T. A. 

Docket Nos. 89003 89004 89005 

I 

Kathryn Lammerding, Walter H. Hildick. Jr., Helen A. 

K. Hildick, Petitioners, 

-vs- 

Com missioner of Internal Revenue, Respondent. 

Petition for Review by the Court of Appeals of the Res¬ 
trict of Columbia. 
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I 


To the Honorable The Judge of the Court of Appeals of 
the District of Columbia: 

I. 

Jurisdiction 

Kathryn Lammerding, Walter H. Hildiek, Jr., Helen A. 
K. Hildiek, your Petitioners, respectfully petition this Hon¬ 
orable Court to review the decision of the United States 
Board of Tax Appeals entered on September 30, 1939, and 
finding a deficiency in income tax due from your Petitioners 
for the calendar year 1934, and penalties as follows: 

Deficiency Penalty 

Kathrvn Lammerding $1,721.85 $496.06 

Walter H. Hildiek, Jr. 644.28 195.72 

Helen A. K. Hildiek 6,915.28 2,172.33 

Your Petitioner, Kathryn Lammerding, at the time of 

filing this Petition, is a Citizen of the United States and re¬ 
sides at 315 Putnam Road, Union, New Jersey. 

52 Your Petitioner, Walter H. Hildiek, Jr., at the 
time of filing this Petition, is a Citizen of the United 
States and resides at 11 Prudential Road, Worcester, Mas¬ 
sachusetts. 

Your Petitioner, Helen A. K. Hildiek, at the time of filing 
this Petition, is a Citizen of the United States and resides 
at 61 Watson Avenue, East Orange, New Jersey. 

The above mentioned deficiencies in income tax arises in 

respect of a calendar year for which no return was made 

bv anv of the Petitioners. 

• • 

Jurisdiction in this Court to review the decisions of the 
United States Board of Tax Appeals, aforesaid, is founded 
on Sections 1,001-3 of the Revenue Act of 1926, as amended 
by Section 603 of the Revenue Act of 1928,1101 of the Reve¬ 
nue Act of 1932, and 519 of the Revenue Act of 1934. 

II. 

Nature of Controversy 

The Petitioners, Helen A. K. Hildiek, is the wife of Wal¬ 
ter H. Hildiek and Kathryn Lammerding and Walter H. 
Hildiek, Jr. are, respectively, the daughter and son of Wal¬ 
ter H. Hildiek. 
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In January 1932, and December 1932, the three Ifeti- 
tioners loaned to Walter II. Hildick cash, as follows: 

Helen A. K. Hildick $5,471.55 , 

Kathrvn Lammerding 4,000.00 

Walter IJ. Hildick, Jr. 1,500.00 j 

At the time the loans were made by the three Petitioners 
to Walter II. Hildick, no definite dates for re^ay- 

53 ment of the loans were set, but there was an under¬ 
standing that the loans would be repaid with intejrest 

at 6 r /c per annum and that each lender would participate in 
any profits arising from the operation or the sale of the 
properties acquired. 

In February 1932, Walter H. Hildick, also borrowed 
$1,250.00 from one Richard F. Roth, a business associate, 
under an understanding similar to that of the member^ of 
his family. 

Helen A. K. Hildick and Walter H. Hildick, Jr. received 
no securitv for their loans, but did receive notes from Wal- 
ter II. Hildick for the respective sums loaned by then} to 
him. Kathryn Lammerding received no security for jher 
loan and no note. 

Helen A. K. Hildick and Kathryn Lammerding did notj re¬ 
ceive anv income in the vear 1934, through dividends or in- 
terest or from any other source. 

Walter H. Hildick, Jr., during the year 1934, was em¬ 
ployed at a salary of $1,800.00 a year, his only source of in¬ 
come. lie was married, hut had no dependents other t^ian 
his wife. 

The loans to Walter H. Hildick from his wife, daughter, 
son and Richard F. Roth, were made to enable him to pur¬ 
chase at a Receiver’s Sale during the month of February, 
1932, certain properties or plants of the Hildick Corpdra- 
tion, a Bankrupt, of which he had formerly been president 
and principal stockholder. He bought them in for $]L5,- 
025.00. About September, 1933, Hildick transferred the 
plants so purchased to a new coi^poration, which he organ¬ 
ized, the Distilled Liquors Corporation, in exchange for 
32,000 shares of its capital stock and 35,000 warrants, which 
warrants gave the owner the privilege of converting them 
into stock at $15.00 a share any time prior to j^o- 

54 vember 1,1938. The corporation at that time had no 
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other property and the stock and warrants issued to 
Hildick represented all of the outstanding capital stock and 
warrants of that corporation. Walter H. Hildick became 
the president of the corporation. The following month after 
Walter II. Hildick received his stock, the stock of the cor¬ 
poration was first traded over the counter and then on the 
produce exchange and later on the curb exchange. After 
lie received his stock there were about 70,000 shares sold 
publicly. 

A total of 105,000 shares of stock of the Distilled Liquors 
Corporation was ultimately issued and outstanding, of 
which Walter II. Hildick owned 32,000 shares. The cost 
price of the stock to Walter H. Hildick, was 40.9 cents per 
share. When the stock was first issued to the public in Oc¬ 
tober, 1933, it was subscribed for and was sold at $15.00 
per share. At the end of that year, or early in January, 
1934, it was selling for $13.00 per share. In the early part 
of May, 1934, the stock was selling around $31.00 to $32.00 
a share and at the end of the month it was selling at about 
$25.00 to $26.00 per share. 

When Walter IT. Hildick received the shares of stock 
from the Distilled Liquors Corporation for the transfer of 
the plants to that corporation in September, 1933, he segre¬ 
gated or set aside 3,500 shares for the liquidation of the 
loans made to him by his wife, daughter and son, as fol¬ 
lows : 


For Helen A. K. Hildick, 2,000 shares 
For Kathryn Lammerding, 1,000 shares 
For Walter TI. Hildick, Jr., 500 shares 

Walter II. Hildick, at that time, told Petitioners that he had 
set stock aside for them. Walter II. Hildick had decided to 
set aside a certain amount of stock for each one of the Pe¬ 
titioners when he was making arrangements to incorporate 
the new company and before the actual acquisition of the 
stock. 

55 When he so decided to set apart the stock, Walter 
II. Hildick was under a restrictive agreement not to 
sell, alienate or transfer any of his stock for a period of six 
months and this restriction lasted until April 15, 1934. 
Therefore, Hildick did nothing except to segregate or set 
aside the 3,500 shares of the stock for the Petitioners. At 
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that time the market was declining and lie entered into an 
agreement with Richard Whitney & Company to continue 
to hold the stock and not to transfer any while they were 
trying to make a market for it and it was not until May 31, 
1934, that he caused to be transferred 3,500 shares of stpck 
to the Petitioners and put it in their names on the records 
of the transfer agent of the Company, in the amounts here¬ 
tofore indicated. Even though lie transferred the stock! to 
their names, he did not inform all of the Petitioners of tlpat 
fact, except his wife, but continued to retain physical pos¬ 
session of them. Up to that time, he did not tell the Peti¬ 
tioners how much stock he had set aside for them. Tfhe 
transfer of the stock on Mav 31,1934 to the Petitioners 'wtas 
done pursuant to the agreement made with the family in 
January and February, 1932, and in liquidation of the loains 
and their share of the profits arising under the agreement. 
Ilildiek kept the certificates of stock in a safe deposit box 
and none of the Petitioners, except Walter H. Hildick, Jr., 
in fact ever saw the stock until 1935 or 1936. 

At a date not shown by the records, Hildick delivered!to 
Richard F. Roth, 100 shares of stock of the Distillied 
Liquors Corporation, in liquidation of the loan by him of 
$1,250.00 and in fulfillment of the agreement with him, simi¬ 
lar to that with Ilildiek’s wife, son and daughter. 

In Walter IT. ITildick’s Income Tax Return for the yqar 
1934, he reported under the heading “Profit or Ldss 
56 From Sale of Stocks, Bonds, Real Estate”, tjhe 
transfer of the stocks in May, 1934, as the date sold, 
with September, 1933, as the date acquired, and $14,301.^38 
as the amount realized. The $14,301.38 represented the 
three loans from Hildick’s family, Richard F. Roth and two 
other small loans from his family, with interest to May $1, 
1934. 

During 1936 all the shares of Kathryn Lammerding apd 
Walter II. Hildick, Jr. was sold by their father and the pro¬ 
ceeds turned over to them. During the year 1936, 500 
shares of Helen A. K. Hildick’s stock was sold by Walter tl. 
Hildick. Mrs. Hildick wanted to sell more of her shares, 
but her husband would not do it, so she sold 1,500 shares 
short, and made the delivery of the stock in January, 19.1S. 

In April, 1936, the certificates for the remaining l,5p0 
shares belonging to Mrs. Hildick was turned over to her by 
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her husband. The stocks sold by all of the Petitioners 
brought approximately $11.00 per share. 

During the time that the Revenue Agent was making an 
examination of the Income Tax Return tiled for the year 
1934 by Walter 11. Hildick, discussion was entered into with 
a view of settling the tax liability of the Petitioners. The 
Petitioners filed Waivers of Restrictions on assessment and 
collection of deficiency on tax for the taxable year ended 
December 31, 1934. Thereafter, Petitioners were assessed 
income taxes for 1934 and paid as follows: 


Kathrvn Lammerding, Docket Xo. 89003 
Walter II. Hildick, Jr., Docket No. 89004 
Helen A. K. Hildick, Docket Xo. 89005 


$262.40 

138.60 

1,774.04 


Later, under date of February 15, 1937, the Commis¬ 
sioner, by deficiency notices, advised Petitioners that they 
were liable for additional deficiencies in tax and penalties 
for 1934, as heretofore indicated, and which were upheld 
by the United States Board of Tax Appeals. 

57 All of the Petitioners denv anv tax liability for 

» • 4 

the year 1934, as claimed by the Commissioner of 
Internal Revenue, and as affirmed by the United States 
Board of Tax Appeals. The Petitioners claim that when 
they loaned the money to Walter II. Hildick to purchase 
the plant and properties at a Receiver’s Sale of the Hil¬ 
dick Corporation, a Bankrupt, there was an understanding 
that interest would be paid at 6^ per annum and that each 
lender would participate in any profits arising from the 
operation or the sale of the properties acquired. The Pe¬ 
titioners therefore maintain that this was a joint venture 
as held by the United States Board of Tax Appeals. That 
Walter H. Hildick had the right to manage, operate or sell 
this property at his sole discretion, for and on behalf of 
the joint venture. That when the plant acquired with the 
monev loaned bv the Petitioners was transferred to the 

• 4 

Distilled Liquors Corporation and Walter II. Hildick re¬ 
ceived all of the outstanding capital stock of that corpora¬ 
tion and immediately thereafter was in sole control of the 
corporation, no gain or loss resulted from this transaction. 

Walter H. Hildick took the stock in his own name and 
while he held the legal title to all of the stock, the Peti¬ 
tioners were the equitable owners of the stock which 
Hildick had set aside for them. 


I 

I 

I 

i 
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The Commissioner contended that in May, 1034, vjdien 
Hildick transferred the shares of stock on the books of] the 
corporation to the Petitioners, each Petitioner realized [tax¬ 
able income to the extent that the then fair market v^iluc 
of the stock acquired exceeded the amount of the loan. 'The 
Petitioners denv that thev realized anv taxable income iand 
contend that at most this can be considered a distribution 
of the capital stock to them or merely the placing of j the 
legal title instead of merely the beneficial titkf in 
58 them and that no income is realized as a result of 
this distribution or change from the equitable title 
to the legal title. 

There is no profit or loss on the transaction until the 
stock so acquired is sold or disposed of. The Petitioners 
sold the stock during the year 1936 for approximately 
$11.00 per share and it is in that year that they became Tax¬ 
able on the profit realized which is the difference between 
what they loaned to Walter II. Hildick and the amount tjhev 
realized on the stock sold. 

The Petitioners further contend that no penalty should 
be assessed because they paid to James J. Hoey, Collector 
of Internal Revenue, Custom House, New York City, >fcw 
York, a deficiency tax based on $11.93 a share, as found 
by the Revenue Agent, computed on the book value of ^he 
stock on May 31, 1934, and this computation and tax paid 
thereon is greater than the actual selling price of the stock 
in 1936 at $11.00 per share. 

The Board of Tax Appeals held: 

1. That upon the acquisition of the title to the stock in 
1934, each Petitioner realized taxable income to the extent 

7 m I 

that the then fair market value of the stock acquired ex¬ 
ceeded the amount of the loan made to Walter H. HildSck 
by said Petitioners. 

2. That the Petitioners having failed to file Income Tax 
Returns for the taxable year 1934, an imposition of |he 
25% penalty in addition to the tax to each Petitioner! is 
mandatory and approved the action of the Commissioner. 

3. That the valuation of the stock transferred to the pe¬ 
titioners was $26.12VL> per share on May 31, 1934 and Af¬ 
firmed the Commissioner’s valuation. 
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III. 


In making its decision, as aforesaid, the United States 
Board of Tax Appeals committed the following errors upon 
which your Petitioners rely as the basis of this proceeding: 

1. The Board of Tax Appeals erred in holding that May 
31, 1934 is the date on which each Petitioner realized tax¬ 
able income, for the reason that when the stock was set 
aside by Walter 11. Hildick for the Petitioners in Septem¬ 
ber, 1933, in furtherance of the joint venture, no gain or 
loss was recognizable for Income Tax purposes at that 
time because immediately after the property was trans¬ 
ferred to the Distilled Liquors Corporation solely in ex¬ 
change for its entire stock, the joint venture, by its agent, 
Walter H. Hildick, was in sole control of that corporation. 
When the legal title to the stock was transferred to the 
Petitioners, tliev received the stock to which tliev were 
rightfully entitled at the time it was set aside for them in 
September, 1933, nothing more or nothing less: therefore 
this transfer constitutes a non-taxable transaction. The 
Petitioners realized no taxable income. It is only when 
such stock is subsequently sold that a gain or loss is recog¬ 


nized. 

2. The Board of Tax Appeals erred in holding that upon 
the acquisition of the title to the stock in 1934, each Peti¬ 
tioner realized taxable income to the extent that the then 
fair market value of the stock acquired exceeded the amount 
of the loan made to Walter IT. Hildick by said Petitioner, 
for the reason that the change from the beneficial to the 
legal title of the stock merely represented a constructive 
distribution, or even if it constituted an actual distribution, 
as the Board finds to each member of the joint venture, no 
gain or loss is recognized for Income Tax purposes. 
60 3. The Board of Tax Appeals erred in approving 

of the action of the Commissioner of Internal Reve¬ 
nue in imposing of a 25'. penalty in addition to the tax 
against each Petitioner, for the reason that there was no 

income realized to anv of said Petitioners in the rear 1934. 

• • 

4. The Board of Tax Appeals erred in failing to make a 
requested finding that the time when each Petitioner real¬ 
ized income was in the year 1936 when the stock was sold 
and not May 31, 1934 when only a constructive distribution 
of the stock was made to each member of the joint venture. 
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5. The Board of Tax Appeals erred in finding that jthe 
Petitioners failed to show any exercise of dominion ojvcr 
the stock by Hildick after May 31. 1934, there being ample 
and convincing evidence establishing the control and do¬ 
minion over the stock bv Hildick. 

* 

G. The Board of Tax Appeals having determined that the 
transaction in which the Petitioners and Hildick entered 
into was a joint venture erred in holding that the Petition¬ 
ers realized taxable income on May 31, 1934, when lejgal 
title to the same stock which the joint venturers received at 
the time of the transfer of the properties to the Distilled 
Liquors Corporation, was transferred to them. The Law 
does not recognize any gain or loss on such transactions. 

WHEREFOR, your Petitioners pray that this Honorable 
Court may review the decision and order of the United 
States Board of Tax Appeals and reverse and set aside jthe 
same; and direct the entry of a decision by said Board! in 
favor of each of the Petitioners, that there is no deficiency 
in Income Taxes for the year 1934; and for the entry of 
such further Orders and Directions as shall by this Court 
be deemed meet and proper in accordance with the Law. 

JOSEPH BOHRER 

Attorney for Petitioners. 

830 Broad Street , 

Newark, New Jersey. 

G1 State of New Jersey 

County of Essex ss. 

Joseph Boh re r, being duly sworn upon his oath, accord¬ 
ing to law*, deposes and says; 

T am the Attorney for each of the Petitioners in this 
Proceeding: I prepared the foregoing Petition and am fa¬ 
miliar with the contents thereof. The allegations of fjjict 
contained therein are true to the best of my knowledge, in¬ 
formation and belief. This Petition is not filed for tjhc 
purpose of delay, and I believe the Petitioners are justly 
entitled to the relief sought. 

JOSEPH BOHRER 

Sworn and Subscribed to before me this loth day of De¬ 
cember, A. D., 1939. 

MARIANO J. RINALDI 
An Attorney at Lair of Xcic .Jersey 

I 
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62 Endorsed: U. S. Board of Tax Appeals Filed Jan. 
5, 1940 

United States Board of Tax Appeals 

B. T. A. Docket Nos. 89003, 89004, 89005 

Kathryn Lammerding. Walter H. Hildick, Jr., Hellen 

A. K. Hildick. Petitioners, 

—vs— 

Commissioner of Internal Revenue. Respondent. 

To: Commissioner of Internal Revenue, 

Internal Revenue Building. 

Washington, D. C. 

J. P. Wenchel, Esq., 

Attorney for Respondent , 

Chief Counsel, 

Bureau of Internal Revenue, 

Internal Revenue Building. 

Washington, D. C. 

Sirs: 

You are herein* notified that on the 16th dav of Decern- 
• « 

her, 1939, a Petition for Review by the Court of Appeals of 
the District of Columbia of the decision of the United States 
Board of Tax Appeals, heretofore rendered in the above 
entitled cases, which were tried together, was tiled with 
the Clerk of the United States Board of Tax Appeals. A 
copy of the Petition, as filed, is altaclied hereto and served 
upon you. 

Dated: December 26th, 1939. 

(s) JOSEPH BOHRER, 

Attorney for Petitioners. 

830 Broad Street, 

Newark, New Jersey. 

Service of the foregoing Notice of Filing and of a copy 
of the Petition for Review is hereby acknowledged this 
27th day of December, 1939. 

(s) J. P. WENCHEL, 

Chief Counsel. 

Bureau of Internal Revenue, 
Attorney for Respondent. 
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63 Endorsed: U. S. Board of Tax Appeals Ifiled 
Jan. 19,1940 

United States Board of Tax Appeals 

B. T. A. Docket Nos. 89003, 89004, 89005 

Kathryn Lammerding, Walter H. Hildick, Jr., Hislen 

A. K. Hildick, Petitioners, 

—vs— 

Commissioner of Internal Revenue, Respondents 
Statement of Evidence 

The above entitled cause came on for hearing at New 
York Citv before the Honorable R. L. Disnev, Member of 
the United States Board of Tax Appeals upon the 5th day 
of December, 1938, and F. E. Mygatt, Jr., Esq., appearing 
on behalf of Petitioners and Frank M. Thompson, Esq. 
(Hon. J. P. Wenchel, Chief Counsel, Bureau of Internal 
Revenue), appearing on behalf of the Respondent. Thjere- 
upon the following proceedings were had and the parties 
bv their Attornevs submitted the following evidence. 

On motion on behalf of the Attorney for the Petitioners, 
the Member ordered the following cases consolidated for 
all purposes: 

Docket No. 89003—Kathrvn Lammerding 
Docket No. 89004—Walter II. Hildick, Jr. 

Docket No. 89005—Helen A. K. Hildick 
The Attorney for the Petitioners moved to amend the 
Petition of Kathryn Lammerding to show that she received 
from her father 1,000 shares of stock instead of 1,500 shares 
as stated in the Petition, there being no objection on the 
part of the Respondent, the Member ordered the 

64 Petition in Case No. 89003 be amended as stated. 

The Attorney for the Petitioners and the Attor¬ 
ney for the Respondent each made a statement of casej 
The Member: I want to get, of course, from the beginning 
for my better understanding of it, all the points of conten¬ 
tion between you. As I understand it. as stated, at any 
rate, and correct me if I am incorrect, the Respondent con¬ 
tends that this tax was due in 1934, which I presume is the 
time when the Respondent contends the right to the stocks 
accrued or started. 
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Mr. Thompson: That is true. 

The Member: And you contend that they had no income 
until a later time, ’36 or ’37, or something of that kind, is 
that about the situation? 

Mr. Mygatt: That is part of it, Your Honor, they either 
didn’t have it until later or they had it in 1933 when the 
stock was set aside for them. 

Mrs. Kathryn Lammerding, called as a witness by and 
on behalf of the Petitioners, having been first duly sworn, 
was examined and testified as follows: 

Direef Examinnt ion 

Tn the latter part of 1931 or the early part of 1932, I 
loaned around $4,000.00 to my father, Walter H. Hildick. 
I did not make any arrangements with him for the repay¬ 
ment of the money, but he said he would repay it when he 
could. Later, when he formed Distilled Liquors Corpora¬ 
tion in 1933, he told me that he had set aside some stock for 
me in that Company that repaid the loan. He told me 
that the stock could not be sold for a certain period of 

time. 1 don't remember whether mv father stated 

• 

65 that he intended to pay interest on the loan. He 
never paid any interest. The stock was eventually 
sold in 1936 for about $11.00 a share. 

Cross-Exam Ination 

I was married in 1931 and during 1933 I was a house¬ 
wife. I received no interest or dividends or other similar 
income in 1934. The $4,000.00 that I loaned to my father 
was in a savings account that mv father and mother had 
put aside at different times in the bank for me. Later on 
my father told me he put aside a 1,000 shares for me. In 
1936 I sold a thousand shares at about $11.00 a share. 
When I made the loan to my father, I don’t believe he said 
anything about the payment of interest, he just said he 
would repay the loan when he was able. It was my under¬ 
standing that the loan was to be repaid in stock of a cor¬ 
poration to be organized. He may have said something as 
to whether or not the loan was to carry interest but I prob¬ 
ably did not hear him or did not listen, I didn’t pay much 
attention, he just said that he had borrowed it and he would 
pay it back so I said OK. Nothing was said as to the mode 
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of repayment other than the stock, by means of the (stock 
in the new corporation. 

Redired Exa m mat ion 

\ 

I didn’t know at the time I made the loan that this (Com¬ 
pany was going to 1)0 formed and that 1 would get soi le of 
the stock, I didn’t know just what he wanted the loan for 
at the time. 

Recross Exa m mat ion 

I didn’t know the purpose of the loan at the time I loaned 
it. At the time I loaned it, I don’t remember if he tolji me 
that the purpose was to buy properties to be sold at Re¬ 
ceiver’s Sale or not. 

The $4,000.00 which I loaned to my father was in a sav¬ 
ings account. It had been building up ever sii.ce I 
06 was voung. Thev started the savings account for 
me. He always put some money in for me oil my 
birthdays. I didn’t draw out any of this money prior to 
the $4,000.00 that 1 paid him. My father put in this money 
ever since I was a youngster, I guess, when I was a baby 
and he would put a little bit in every so often. Up td the 
time of the loan 1 had not used it in any way. 

Mr. Walter H. Hildick, Jr., called as a witness by and 
on behalf of the Petitioners, having been first duly sworn, 
was examined and testified as follows: 

I)ired Exa m ination 

During the year 1934, I did not receive any interesjt or 
dividends. I was employed at a salary of approximately 
$1,800.00 during that year. I was married with no depen¬ 
dents. I had no other income in 1934 other than my salary. 

In 1933 I made a loan of $1,500.00 1o my father to enable 
him to repurchase some property plants in which he had 
had an interest before that time. He later gave me a note 
in repayment of the money, but no arrangement was n ade 
as to the payment of interest. I left that up to his judg¬ 
ment. Later on, he set aside some stock in Distilled Liqrjors 
Corporation, which I understood was to be for repaynlent 
of this loan. He set aside 500 shares. I never received jthe 
stock and never had actual possession of it, but in 1936 I 
merely endorsed it when it was sold. It sold for a 
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$11.00 a share. I asked my father about having the pos¬ 
session of the stock once or twice and of course, he ex¬ 
plained to me about the agreement that he had with the 
bankers that absolutely prevented him from selling or 
transferring or alienating the stock in any way for six 
months after it was issued, and later on, after that six 
months period, he also had an agreement with the 

67 bankers not to sell anv of it. The stock was trans- 
ferred to my name at the end of the first six months 

period, that was in April or May of 1934. 

Cross Exnw 'motion 

Shortly after the loan was made, 1 don’t remember ex¬ 
actly how long, I received the note from my father. It may 
have been in 1932, in fact I think it was. The $1,500.00 
which I loaned to my father came from a savings account 
similar to that testified to by my sister. 1 filed no Income 
Tax Return for 1934. The first time I saw the 500 shares 
of stock of the Distilled Liquors Corporation was when I 
endorsed them, that was sometime previous to the sale. 1 
knew that some shares of stock in Distilled Liquors Cor¬ 
poration was set aside for me in 1933, but I did not know 
just how many. The first time I knew how many it was 
in looking at some of the forms that were filed for the 
Company, the Distilled Liquors Corporation, in which all 
the shareholders were listed and the amount of shares that 
each one held. The first time I saw such a form was 1934 
or 1935, I wouldn't sav for sure. I never received anv 
dividends on the stock. I don’t recall any interest being 
mentioned at the time L made the loan of $1,500.00 to my 
father. It may have been mentioned but I would not be 
able to say definitely whether it was or was not. I received 
no interest from my father, as such, but the interest that I 
received was included in the excess over the amount of the 
loan. I have no definite recollection as to an agreement to 
pay interest, 1 left it to the discretion of my father, I knew 
that he would give me the full amount that was due me and 
probably a little more, but there wasn’t any definite agree¬ 
ment that I recall. 

68 The savings account was in my name when 1 ad¬ 
vanced the $1,500.00 to my father. 

The Member: I want to ask this witness a question. 
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Bv the Member: 

Q. 1 am wondering why you swore to this petition, it says 
that there was no security that was received by you and 
now counsel amended to show that vou received a note. 1 
am wondering how you came to swear to this petition that 
you received no security, you can read it, 1 just wanted to 
know what you had in mind about that, here is where lyou 
say you had no security and I was wondering how you cpime 
to sign that. A. I can’t really answer that. 

Q. Well, that is all I wanted to know. A. Either I did 
think it was security or I had forgotten about it. 

Q. What is your best estimate as to how soon you gave 
your father this money, how soon after you gave the mojnoy 
you got the note? A. Well, it might have been a week <!>r a 
month, I’m not certain about that. 

Q. A comparatively short time, you would say? A. yes. 

Q. You said a moment ago, in answer to one question, 
that the money was not in trust then? A. Yes. 

Q. Had it been in trust with you ? A. It had been i|n a 
savings account that was started when I was very yohng 
and of course it was in trust at that time, but when I|be- 
came of age it was turned over to me. 

Q. Taken out of the t rust ? A. Yes. 

69 Q. Did you ever use any of the money prior to 
the time that you made the loan? A. I don’t think I 
did, I don’t remember it, no. 

The Member: That is all. 

(Witness excused) 

„ The Member: I want to ask the first witness one ques¬ 
tion, will you please resume the stand? 

Mrs. Kathryn Lammerding, recalled as a witness by ind 
on behalf of the petitioner, having been previously djuly 
sworn, was examined and testified further as follows: 

By the Member: 

The Member: Mrs. Lammerding, in your petition 
you swore to, you stated that you received fifteen hundred 
shares, and it now appears that it is a thousand, what Ex¬ 
planation do you have in that regard, why was it that you 
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put it in the petition as fifteen hundred if you only re¬ 
ceived a thousand, do you know? 

The Witness: It must have been a mistake. 

The Member: That is all. 

(Witness excused) 


The Member: I will ask Mr. Hildick to resume the stand. 

Mr. Walter H. Hildick, Jr., recalled as a witness by and 
on behalf of the petitioner, having- been previously duly 
sworn, was examined and testified further as follows: 

By the Member: 

Q. What is (it) you wish to say? A. May I amend my 
statement that I never used monev, I never used anv of the 
money, because I did use three or four thousand dollars 
of that. 

70 Q. Previous to the time you let your father have it? 
A. Yes. 

The Member: Very well. 

(Witness excused) 


Mrs. Kathryn Lammerding recalled as a witness by and 
on behalf of the Petitioners, having been previously duly 
sworn, testified further as follows: 

Cross Examination 

I did not file an income tax return for the calendar year 
1934. 


Mrs. Helen Hildick called as a witness by and on behalf of 
the petitioners, having been first duly sworn, was exam¬ 
ined and testified as follows: 

Direct Examination 

Mv name is Helen Hildick. 

In 1934 1 did not receive any interest, or dividends or 
other income. 

I was married during 1934 to Walter H. Hildick. I had 
no business or occupation during that year. I received 
no income of any sort. 
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In January 1932, and also in December 1932, I loaned 
to my husband, altogether it was around, 1 think, a ljttle 
over $5,500.00. I got two notes for the loan. They \vere 
demand notes. I did not make anv arrangements with him 
for the repayment of the money, after all, a wife doesn’t 
usually, she helps her husband where she can. 

The money was to be used to buy back the plants that 
had been sold, no time for repayment was stated. 

After the Distilled Liquors Corporation was formed] he 
told me that he had set aside some stock in that Company, 
in satisfaction of the loans. 1 didn’t know how much stjoek 
at the time, but it was 2,000 shares. He told me that in 
the Fall of 1933, and then, of course, told me that while 
he had set aside the stock for me it could not be transferred 
or sold for a six months period because of an agreement 
with the bankers, and then after the six months, when he 
transferred the stock to me, he told me again that! he 
could not give it to me because he then had an agreement 
with this Whitney Company that no stock would be sold 
while they were trying to make a market, 1 believe 
71 the expression was, for the stock, so that I didn’t 
have it in my possession, my husband kept it. I re¬ 
ceived the stock in my possession when 1 insisted in Ajj>ril 
of 1936 that my husband sell some of the stock for tme 
which he did, he sold 500 shares for me. 1 wanted ijim 
to sell some more and he would not do it, so I made arrange¬ 
ments to have it sold, or rather, I took it upon myself| to 
have it sold and while it was sold in May or June, 1936, 
actual delivery of the stock was not made until January 
of this year, 1938. It was sold short. 

Mr. Hildick told me that he would repay me the moijey 
with interest and that if the stock was more valuable any¬ 
thing above that I could consider as a gift from him l}‘or 
helping him out when he needed it. He told me this at Ijhe 
time that he transferred the stock to me. 

Cross Examination 

I believe that the note that Mr. Hildick gave me bore in¬ 
terest. It was a demand note for the amount of the monjey 
with interest. 

I did not see any of this stock until April 1936. I fi 
knew of the stock in the Fall of 1933 when the new Co 
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panv was formed, when Mr. Hildiek told me that he was 
setting aside this stock, T knew it then, but I also knew 
that we couldn’t sell it then. 

By the Member: 

Q. How long did you have the money before you let your 
husband have itf A. 1 had it for some time, my mother 
died in 1934 and about a vear after my mother died I was 
given possession of all that money, all that my mother 
left me. 

Q. You had it from that time on? A. I had it from that 
time on in my own right. 

Q. Did you ever let your husband have the use of it 
before? A. lie never needed it before. 

Q. Did you ever let him use it before? A. Oh, no. 
72 The witness continued: 

1 did not file an income tax return for the year 
1934. I didn’t file one for the year 1933. I didn’t have 
any income. 

The Member: Let me ask one further question of this 
witness: the suggestion has been made here about re¬ 
purchasing properties ? 

The Witness: Yes. 

The Member: What property was that, will you explain 
that? 

The Witness: Well, Mr. Hildiek had five, 1 believe, cider 
and vinegar plants that had to be sold at auction and the 
monev he wanted from us was to rebuv, to buv back those 
plants when they were sold at auction. 

The Member: They were foreclosed and he wanted to 
buy them? 

The Witness: Yes, he wanted to buy them back. 

The Member: He needed that money to do it? 

The Witness: Yes, to do it, because he did not have it 
himself. 

The Member: That is all. 

(Witness excused) 


Mr. Walter H. Hildiek. called as a witness bv and on 

* * 

behalf of the Petitioners, having been first duly sworn, 
was examined and testified as follows: 
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Direct Examination 

My business address is at 265 Greenwich Street, Nfew 
York City. I am married. My wife’s name is Hetyn. 
She is one of the taxpayers. She was here yesterday, j 

Katheryn Lammerding is my daughter by my first wijfe. 

Walter H. Hildick, Jr., is my son. Each of the thifee 
made loans of money to me prior to 1934. 

73 In 1931, a Company of which I was president, filjed 
a Petition in Bankruptcy and this Company owifed 

a number of plants which were used in the manufacture 
of cider and vinegar. When the plants were sold at! a 
Receiver’s Sale, I undertook to buy them in, and in order 
to do so, I had to raise the money from my family and 
some friends. I borrowed from my son in January, 1932, 
$1,500.00 which he took from his savings account in E4st 
Orange. I borrowed money from my daughter at the saiiae 
time, four thousand dollars which was also taken from l^er 
savings account in East Orange, which 1 was the guardian 
for her. The money had been accumulated for both ijny 
son and my daughter from the time they were born, ajnd 
in mv daughter’s account there was about five thousand 
dollars. In my son’s account at one time I had over a|— 
or rather, there was at one time a little over six thousand 
dollars but that was turned over to him when he became 
of age in 1927. At the same time, I borrowed from my wife, 
fifteen hundred dollars, in January 1932 and later in De¬ 
cember, 1932, I borrowed from her thirty nine hundred and 
forty-one dollars and fifty cents. That makes a total of 
$5,471.55. I explained to my wife and to my son why] I 
wanted the loans but T did not to my daughter at that tinjie. 
I did not make any arrangements for repayment, I tqld 
them that 1 needed the money. As near as 1 can remember, 
1 said to my wife that I needed the money for the purpdse 
of buying these plants which 1 expected to be sold at a Re¬ 
ceiver’s Sale shortly thereafter and I said the same thijig 
to my son. I didn’t say the same thing to my daughter 
until later, I told her 1 was using the money for that pur¬ 
pose. The arrangements were not written. 

I did not say anything to them about paying interest on 
the loan. I must correct that, I did to my wife, I djid 

74 not to my son or daughter, but I said to my wife that 
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I would pay interest to her on tlio money she loaned 
me. 

The next thing that happened, the plants that T spoke 
of before were sold at a Receiver’s Sale and I bought 
them in. 

I then started in the cider and vinegar business in which 
I had been previously engaged for nearly forty years. I 
continued to operate the cider and vinegar business from 
February 1932 until September 1933. 

In the summer of 1933 1 promoted a Company for the 
manufacture of apple brandy and this company was to 
take over my plants but not my business, for the purpose 
of the producing of the raw material that was necessary 
to make the apple brandy. 

The name of this Company was Distilled Liquors Corpo¬ 
ration. I arranged with that Company for turning over 
my plants that I would take stock in the Company, no cash 
was given to me at all, I exchanged it for stock. I was to 
receive all of the stock. 

I made various written arrangements with the Company, 
I made a contract on August 17, 1933 which provided for 
the transfer of my plants to the Company in exchange for 
its stock. 1 arranged to transfer four plants, one was lo¬ 
cated at Lyons, New York, one at Flemington, New Jersey, 
one at Mt. Kiseo, New York, and one at Sterling, Massa¬ 
chusetts. I had these plants appraised, except the one at 
Sterling, by real estate operators at their then value. 

The appraisals were offered in evidence but objected to 
by Attorney for Respondent and objection sustained by 
Member. Exception allowed. 

I had been familiar with these plants for some years. 1 
bought all of them myself. 1 bought them twice. I 
75 was president of the Hildick Corporation and I was 
proprietor of Walter H. Hildick Company which 
was the trade name during the time I operated them for 
some years before. I bought these properties the last time 
in March, 1932, at a Receiver’s Sale for $15,025.00 for all 
the properties. I consider that they were worth $350,000.00 
in September at the time I turned them over to the new 
company. I received 32,000 shares of stock and 35,000 war¬ 
rants. 

After the Distilled Liquors Corporation was formed, I 
was the President of it until December 1936. 



KATHRYN 1.AMMERDING ET AL VS. GUY T. HELVERING, i 65 
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i 

The stock of the Distilled Liquors Corporation was first 
traded over the counter, and then on the produce exchange. 
It was traded over the counter for about a month or [six 
weeks, possibly two months and then on the produce [ex¬ 
change, I think until December 26, 1034. It was traded! on 
the New York Curb Exchange. After I received my stock, 
there were 70,000 shares sold publicly. The Underwriters 
were Hedon Farwell & Co. After the stock was sold Rich¬ 
ard Whitney & Co. then particularly traded it. I might 
add there that it was my understanding that they wbre 
really subscribers for half of the stock, originally joint 
underwriters with Hedon Farwell & Co., although their 
name did not appear officially in that respect. They con¬ 
tinued to be active traders in the stock. In the early p^rt 
of May 1934, the price of the stock was around $31.00 or 
$32.00 and around the end of the month it was $25.00 1o 
$26.00. It was originally issued to the public at $15.00 
a share. 

To repay the loans, well, when I had arranged to pro¬ 
mote the Company and even before this acquisition to lhe, 
I had decided to set aside for them a certain amount of 
stock for each one and I did not tell any of them at 
76 the time how much stock 1 was going to set aside,! in 
fact, not until yesterday did my son or daughter 
know what each other had, neither did they know what miy 
wife had. She knew what they had. After I received the 
stock I did nothing except to segregate or set aside 3,500 
shares of my stock in liquidation of these loans. 

I could not transfer the stock because I was under a 
written contract with the underwriters not to sell or alien¬ 
ate or transfer any of my stock for a period of six months. 
That expired on the 15th of April. At that time, the mar¬ 
ket was declining and 1 entered into another agreement 
with Richard Whitney & Co. to continue to hold my stqck 
and not to transfer any while they were trying to make 
a market for it and it was not until May 31, 1934, that! I 
transferred these 3,500 shares of stock to the members of 
my family, but I retained physical possession of them, thfey 
did not even see it, none of them, until 1936. It was kept 
in my safe deposit box. First I received the 32,000 shares, 
then I segregated 3,500 shares of the stock. I remember 
that my family yesterday used the expression “set apart!”. 
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I did not put the 3,500 shares of stock in an envelope or 
anything of that sort, because my stock was altogether, 
but I did decide that that was the amount that I was going 
to give them when I was permitted to do it. The stock 
I set aside for my family, I held until 1936, then 1 sold 
the stock of my son and my daughter during January, 
March and April of 1936, and T sold 500 shares of stock 
belonging to my wife. The proceeds of the sales was turned 
over to them. That accounts for all except 1,500 shares 
that belonged to my wife and I turned those over to her 
in April, 1936. She insisted upon selling them and I 
didn’t want her to do it, so she made her own arrangements 
and sold them. 

1 gave nothing beyond the 2,000 shares of stock to 
77 Mrs. Hildick. I did not give her anything else to 
cover interest on the loan. 1 made no payments 
in cash to my son, daughter or wife. When I gave to my 
wife, son and daughter the stock, I didn’t say anything to 
them about how the proceeds should be owned, except to 
tell them, that is, that I was giving them the stock to pay 
back the loan plus interest, and anything beyond that was 
a gift from me. 

When I turned over the plants to the Distilled Liquors 
Corporation it did not have any other property, I was the 
organizer and therefore was in a position to know. 

The value of the stock that I received was divided into 
the price that l paid for the plants and it figured out 
forty and nine-tenths cents per share. That is based on 
the price that I paid at the Receiver’s Sale, $15,025.00. The 
2,000 shares of stock that I gave Mrs. Hildick, were worth, 
if figured on the price that I paid for the plants at the Re¬ 
ceiver’s Sale, it would be forty and nine-tenths cents. If 
we figure it on the value of the plants at the time I had 
them appraised, would be about $3.00 or $3.50 a share, or 
$6,000.00. The loan and interest at that time aggregated 
$ 6 , 022 . 00 . 

The basis of value of stock that I gave to my daughter 
would be at a higher value because I did not give her quite 
as much stock in proportion that came out of her loan, 
her loan was $4,000.00 and the interest was about $500.00, 
$566.00, and she got a thousand shares of stock, so that 
would figure about $4.50 a share. 
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The value of stock to niv son, well, his loan was $1,50Q.00 
and the interest on that was $213.00 and he got 500 shades, 
that would be about $3.66 or something like that. 

Cross Examination 

May 31, 1034 was the date on which I transferred 

78 some of mv certificates to the members of my family, 
actually transferred them at the transfer ageijts. 

That was the first time that any record appeared showing 
the stock in them as owners. 

At the time these loans were made there was no under¬ 
standing as to interest to be paid on these loans, except to 
my wife. The arrangements as to interest with my w|ife 
was made at the time of the loan. My son and daughter 
did not know of any arrangements to pay interest, noth¬ 
ing was said about it. In the cases of my son and daughter, 
it was something that I decided myself. It was my in¬ 
tention that I pay interest on the loan. As a matter of 
fact, in 1934, I computed interest on the loans to each apd 
included the amount of that interest in connection with ijnv 
return for Income Tax in 1934 with regard to one ph^se 
of this stock. 

The Distilled Liquors Corporation was formed in Sep¬ 
tember, 1933. I was operating for the Company whjle 
the Company was in the process of formation, the Under¬ 
writers advanced the money to operate the plants, pend¬ 
ing the final organization of the Company, and that monjey 
was afterwards repaid to them. After the Company w^s 
formed, it operated and continued to operate. They pur¬ 
chased additional assets for operation. They put up two 
distilleries, they built two new plants. j 

The warrants that 1 received gave the holder the privi¬ 
lege of converting them into stock at $15.00 a share aijiv 
time prior to November 1, 1938. 

My son received a note covering the loan. I don’t thihk 
that the note specified interest. The date of the nqte 
was January 13th or 15th, 1932. I still have the note, I 
can produce it. The note was made at the time of the 

79 loan, I don’t know that I gave it to him at the time 
of the loan, but it was made out at that time and I 

gave it to him shortly thereafter. 
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I didn’t make a note in the case of my daughter. I did 
not state to my wife at the time I arranged the loan from 
her whether or not the amounts loaned from mv son and 
daughter were to bear interest. 

The first stock issued to the public in the case of the Dis¬ 
tilled Liquors Corporation was October 18, 1933. The 
stock was readily subscribed for. The market declined 
shortly thereafter, it was issued at $lf).00 a share in Oc¬ 
tober, by the end of December or early in January, it was 
selling at $13.00. 

(Attorney for respondent handed the witness a copy of 
a letter with respect to which the witness testified as fol¬ 
lows) : 

Q. I show you this copy of a letter which I believe bears 
your signature, but read that and state whether or not 
you wrote that letter to the Internal Revenue Agent in 
Charge in New York? A. I did, I wrote that at the sug¬ 
gestion of the Revenue Agent, it came back, or rather I 
came back to my office after having made* a complete ex¬ 
amination, and he came and asked me to write such a let¬ 
ter, possibly on his sixth trip to my office, he had gone 
through my records and this was the explanation that he 
wanted me to give for the transfer of the stock. 

Q. Well, doesn’t this letter represent facts? A. Well, it 
represents facts, the stock was given to the members of my 
familv and that thev understood that thev were going to 
participate in any benefits T derived from the use of the 
monev which thev had given to me, but this letter was writ- 
ten entirely at the suggestion of the Revenue Agent, Mr. 
Azro, without consulting my attorney. 

Q. Well, do you disavow this letter at this time? A. In 
that form, it does not correctly express what really was 
done. 

80 Q. Can you tell me in what particulars? A. Well, 
at the time these loans were made, there was an 
understanding that interest would be paid at six per cent., 
that is not correct, it is correct as I have testified, only 
in the case of my wife was that understood. 

Q. Now, just a moment, you understood yourself that you 
would pay interest? A. Well, as a matter of fact, the in¬ 
terest was computed by the agent, by the Revenue Agent 
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himself, and 1 ‘that each lender would participate in any 
profits arising from the operation of the sale of the prop¬ 
erties acquired.” Those words were put into my mobth 
by the Agent and I signed it and thought it was perfectly 
all right to do it. 

Q. Well, since giving your testimony here, isn’t it sjtill 
all right? A. I wouldn’t think so because there wasn’t any 
definite understanding with the lenders that they would 
participate in any profits arising from any business under¬ 
taking that I went into because at the time this money \Vas 
loaned to me, I had no thought or idea of going into the 
apple brandy business, or organizing any company. 

Q. Well, then, this letter does not represent a correct 
statement of the facts as to the borrowing of that money 
and the repayment of it? A. Except in regard to my wife. 

Q. As far as your wife is concerned? A. As to the in¬ 
terest only. 

Q. As far as the children were concerned, you yourself 
understood that interest was to be paid but they did hot 
know anything about it? A. Exactlv. 

Q. Other than that the letter is correct? A. Except t^iat 
they did not understand that they were to participate in 
any profits as is stated there. 

81 Q. Did you have that understanding? A. Well, 
I had that mental reservation, you might say, if| it 
were in my power to compensate them for having loaded 
this money to me at the time that I needed it very badly. 

Q. Then if this word, “understanding” were limitedjto 
your own understanding, you would be content with tjhe 
facts? A. I would be content with that, yes. 

Mr. Thompson: I wish to offer this in evidence. 

(Said letter was then offered and received in evidence 
and marked Respondent's Exhibit A.) 

The witness continued: 

1 was familiar with the contents of the Income Tax Re¬ 
turn which I filed for the year 1934. Under Schedule cj-A 
headed “Profit or Loss from the sale of stocks, bonds, real 
estate, etc.” there appears an item of $14,301.38 which rep¬ 
resents the amount of loans including interest up to Mjay 
31, 1934. These are the loans about which I have testified 
today and includes two other loans beside the three to my 
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family. That represented the cost to me—the amount of 
the loan in each ease plus interest to May 31, 1934, and the 
profit is included in my return. 

Re-direct Examination 


I know what arrangements were made with Revenue 
Agent Azro for settling the tax liability of my wife, daugh¬ 
ter and son for the vear 1934. I conducted the arrange- 
ments with him. As a result of these arrangements they 
have paid some taxes, interest and penalties. They were 
charged on the basis of $11.93 per share. 

I received 32,000 shares of Distilled Liquors stock which 
was all of the stock that was issued at the time that 1 re¬ 
ceived them. Later on, there were 73,000 shares of addi¬ 
tional issued, making a total of 105,000 shares. Part of 
the 32,000 shares that were allocated to me originally I 
had to give up to the organizers, so that the amount 
82 I had left was 22,600 shares, that re])resented 
roughlv 21 ( 7 < of 105.000 shares, which was eventuallv 

issued. 


Mr. Rodewall of Richard 'Whitney & Co. told me that they 
were making a market for the stock. He told me that on 
several occasions from April 1934 until 1936. 

When I had these negotiations with the Field Agent, 
Azro, he took the price of $11.93 a share by examining the 
books of the corporation to ascertain the then book value 
of the stock. 

Thereupon, Counsel for the Petitioner and Counsel for 
Respondent stated that they had no further evidence to 
present and submitted the case to the Member of the United 
States Board of Tax Appeals, hearing the proceeding. 

A true copy of Respondent’s Exhibit “A”, which was 
received in evidence at tin* hearing is transmitted herewith 
and made a part of this Statement of Evidence as if fully 
set forth herein. 

Petitioners, Kathryn Lammerding, Walter H. Hildick, 
Jr. and Helen A. K. Hildick, tender and present the fore¬ 
going as their Statement of Evidence in this case and 
pray that the same may be approved by the United States 
Board of Tax Appeals and made a part of the record in 
this cause. 

JOSEPH BOHRER 
Attorney for Petitioners. 
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83 Exhibit “A” 

Dec. 31st, r35. 

Income Tax Division 

U. S. Internal Revenue Service, 

17 Batterv Place, 

N. Y. City. 

Gentlemen: Atten. Mr. Jacob Asaroff, lilt. Rev. Agt. 

During January and February of 1932 certain loans wjere 
made to me by my wife, and other members of my family, 
to enable me to purchase at Receiver’s Sale in March 1932 
properties of The Hildick Corporation, then in bankruptcy, 
of which I had been President and principal stockhokjer. 
At the time these loans were made there was an under¬ 
standing that interest would be paid at 6% per annum and 
that each lender would participate in any profits arisjng 
from the operation or sale of the properties acquired.! 

Pursuant to this agreement, l transferred in May 1934, 
4200 shares of stock of Distilled Liquors Cor])., in liquida¬ 
tion of these loans and the obligation arising under |[he 
agreement. 

In addition to loans from members of my family, thfre 
was also loaned to me in February 1932 the sum of $12501.00 
by Richard F. Roth, a business associate, on which th^re 
was a similar understanding. In liquidation of this loan 
and in fulfillment of the agreement, I delivered to Mr. 
Roth 100 shares of stock of Distilled Liquors Oorp. 

The total amount of the loans, with accrued interest, 
was $14,301.38. 

Yours verv truly, 

* * * 

(signed) WALTER H. IIILDICK 

WHH :BS 
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84 United States Board of Tax Appeals. 

B.T.A. 

Docket Nos. 89003, 89004, 89005. 


Kathryn Lammerding, Walter H. Hildick, Jr., Helen A. 

K. Hildick, Petitioners, 

-vs- 

Commissioner of Internal Revenue, Respondent. 


Agreement to Statement of Evidence. 

IT IS HEREBY STIPULATED by and between the 
parties through their respective Counsel that the foregoing 
Statement of Evidence and Exhibit is all the material evi¬ 
dence adduced at the hearing before the United States 
Board of Tax Appeals and the* same is approved by the 
undersigned. 

JOSEPH BOHRER 
Attorney for Petitioners 


J P WENCHEL w 
Chief Counsel, 

Bureau of Internal Revenue, 
Attorney for Respondent. 

Approved and ordered filed this 19th dav of Januarv, 
1940. 


(s) R. L. DISNEY, 
Member. 
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Filed Jan. 22, 1940 


United States Board of Tax Appeals. 
B.T.A. 


Docket Nos. 89003, 89004, 89005. 


Kathryn Lammerding, Walter H. Hildick, Jr., Helen A. 
A. K. Hildick, PePtitioners, 

-vs- 

Commissioner of Internal Revenue, Respondent. 
Praecipe for Transcript 

To the Clerk of the United States Board of Tax Appeals: 

You will please prepare, transmit, and deliver, to the 
Clerk of the United States Court of Appeals for the Dis- 
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trict of Columbia, copies duly certified as correct of the 
following documents and records in the above-entitled 
causes in connection with the Petition for Review by the 
said United States Court of Appeals for the District of Co¬ 
lumbia, heretofore filed by the above-named petitioners!: 

1. Transcript of docket entries of the proceedings jbe- 
fore the Board in each of the above docket numbers. 

2. Petitions filed in each of the above docket numbers.! 

3. Answers to Petitions filed in the above docket numbers. 

4. Findings of fact and opinion of the Board, promul¬ 
gated on September 29, 1939. 

5. Decision of Board entered September 30, 1939. 
86 6. Petition for Review filed on December 16, 1939. 

7. Notice of filing Petition for Review, filed j on 
January 5, 1940. 

8. Statement of Evidence approved and filed. 

9. This Praecipe for Record. 

10. Notice of filing this Praecipe for Record and jthe 
admission of service thereof. 

The foregoing to be prepared, certified and transmitted 
as required by law and the rules of the United States Court 
of Appeals for the District of Columbia. 

Dated: January 22, 1940. 

JOSEPH BOHRER j 

Attorney for Petitioners, 

830 Broad Street, Newark, 
N. J. 

Service of a copy of this Praecipe is hereby admitted t|his 
22nd day of January, 1940. Agreed to: 

JPWENCHELw 
Chief Counsel 

Bureau of Internal Revenue 
Attorney for Respondent. 
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87 Endorsed: U. S. Board of Tax Appeals Filed 
Jan. 22, 1940 

United States Board of Tax Appeals. 

B. T. A. 

Docket Nos. 89003, 89004, 89005 

Kathryn Lammerding, Walter H. Hildick. Jr.. Helen 
A. K. Hildick, Petitioners, 

vs. 

Commissioner of Internal Revenue, Respondent . 

To: J. P. Wenchel, Esq., 

Chief Counsel, 

Bureau of Internal Revenue, 

Internal Revenue Building, 

Washington, D. C. 

PLEASE TAKE NOTICE that on the 22nd day of Janu¬ 
ary, 15)40, the undersigned, attorney for Kathryn Lammerd¬ 
ing, Walter H. Hildick, Jr. and Helen A. K. Hildick, the 
petitioners in the above-entitled proceedings, has filed with 
the Clerk of the United States Board of Tax Appeals a Prae¬ 
cipe for Record, a copy of which is annexed hereto. 

JOSEPH BOHRER 

Attorney for Petitioners 

Dated: January 22nd, 1940. 

Receipt of the foregoing notice of filing the Praecipe for 
Record and service of a copy of the Praecipe herein men¬ 
tioned is acknowledged this 22nd day of January, 1940. 

J P WENCHEL w 
Chief Counsel Bureau of In¬ 
ternal Revenue Attorney 
for Respondent. 
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88 United States Board of Tax Appeals 

Washington 

Docket No. 89003 

Kathyryn Lammerding, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent, 

Docket No. 89004 

Walter H. Hildick, Jr., Petitioner , 

j 

vs. 


Commissioner of Internal Revenue, Respondent, 

Docket No. 89005 
Helen A. K. Hildick, Petitioner , 
vs. 

Commissioner of Internal Revenue, Respondent . 

Certificate 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do hereby certify that the foregoing pages, 1 to 87, inclu¬ 
sive, contain and are a true copy of the transcript of rec¬ 
ord, papers, and proceedings on file and of record in my 
office as called for by the Praecipe in the appeal (or appeals) 
as above numbered and entitled. 

In testimonv whereof, I hereunto set my hand and affix 
* * 7 * 

the seal of the United States Board of Tax Appeals, £it 
Washington, in the District of Columbia, this 29th day ^)f 
January 1940. 

B D GAMBLE 

Clerk, United States Board 
of Tax Appeals. 

(Seed) 
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89 United States Board of Tax Appeals 

Docket Nos. 89003, 89004, 89005. 

Kathryn Lammerdixg, Walter H. Hildick, Jr., Helen 
A. K. Hildick, Petitioners, 


vs. 

Commissioner of Internal Revenue, Respondent. 

Order Enlarging Tune. 

For cause appearing: of record, it is 
ORDERED: That the time for transmission and de¬ 
livery of the record sur petition for review of the above en¬ 
titled proceeding in the United States Court of Appeals for 
the District of Columbia, bo and it is hereby extended to 
February 3, 1940. 

(s) C. R. Arundell 
Member. 

Now, Jan. 31,1940, the foregoing is certified from the rec¬ 
ord as a true copv. 

B D GAMBLE 

(Seal) Clerk, U. S. Board of Tax Appeals. 

Dated: Washington, D. C., 

Jan. 24, 1940. 

Endorsed on Cover: No. 7592 Lammerding, Petitioner, 
vs. Helvering. No. 7593 Hildick, Jr., Petitioner, vs. 
Helvering. No. 7594 Hildick, Petitioner, vs. Helvering. 
United States Court of Appeals for the District of Co¬ 
lumbia Filed Feb 1-1940 Joseph W. Stewart, Clerk. 
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II. When legal title to the stock of Distilled 
Liquors Corporation, the equitable title to 
which the petitioners had in September 1933, 
was subsequently transferred to the petition¬ 
ers on the corporate records, it constituted at 
most a division of the shares among the joint 
owners. The petitioners merely received the 
legal title in place of the equitable title which 
thev formerly held. No <?ain or loss was 


recognized from such a transaction. 26 

III. There being no tax due for the year 1934, no 

penalty should be asserted. 28 


IV. The Board of Tax Appeals erred in finding 


that the time when each petitioner realized 
income was May 31, 1934 instead of during 
the year 1936 when the stock was actually 
sold by the petitioners. 29 

V. The Board of Tax Appeals erred in finding 
that the petitioners failed to show any exer¬ 
cise of dominion over the stock by Hildick 
after May 31, 1934.*.. 32 


VI. The Board having determined that the trans¬ 
action in which the petitioners entered into 
with Walter H. Hildick was a joint venture, 
therefore, in the case of a joint venture, the 
distribution to the joint owners, of shares of 
stock received in connection with the trans¬ 
fer of assets by the joint venturers to a cor¬ 
poration solely in exchange for stock in such 
corporation, and immediately after the ex¬ 
change such person or persons are in control 
of the corporation, comes within the rule pre¬ 
scribed by Section 112 (B) (5) of the Revenue 
Act of 1932 and Section 112 (B) (5) of the 
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Revenue Act of 1934 and no loss or gain is 


recognized 
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United States (Enart of Appeals 

Fok the District of Columbia. 

i 

January Term, 1940. 


No. 7592. 
No. 7593. 
No. 7594. 


BRIEF FOR PETITIONERS. 

Preliminary Statement. 

Jurisdiction. 

Kathryn Lammerding, Walter H. Hildiek, Jr. and Iielejn 
A. K. Hildiek, your petitioners, petitioned to the United 
States Board of Tax Appeals for a re-determination of the 

I 

deficiency for the year 1934 set forth by the respondent 
the Commissioner of Internal Revenue, in his notice of de¬ 
ficiency (R. 9) (R. 17) (R. 27). 

In determining that the petitioners were subject to ac(- 
ditional income tax and that the alleged deficiencies existed, 
the respondent stated: 


Kathryn Lammerding, 
Walter H. Hildick, Jr., 
Helen A. K. IIildick, 

Petitioners, 


Guy T. Helvering, 
Commissioner of Internal Revenue, 

Respondent. 
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“This office holds tliat the market value per share of 
stock of the Distilled Liquors Corporation as of May 31, 
1.034, is $26 1 /s instead of $11.03 per share as determined in 
the Revenue Agent’s report. The week’s range from May 
26th to June 1st, 1034, appearing in the quotations of the 
Now York Produce Exchange is $23.00 to $27.25 or an aver¬ 
age of $26V 8 ” (R. 10) (R. IS) (R. 27). 


The Commissioner also asserted a 25% penalty for de¬ 
linquency and quoted Section 201 of the Revenue Act of 
1034 (R. 0) (R. 17) (R. 27) and concluded: 


“Section 291 of the Revenue Act of 1034 provides that 
in case of any failure to make and tile a return within the 
time prescribed by law or prescribed by the Commissioner 
in pursuance of law, twenty-five percentum of the tax shall 
be added to the tax” (R. 0) (R. 17) (R. 27). 

The petitioners each filed due and timely Petitions to 
the Board of Tax Appeals and gave as reasons for a re¬ 
determination in their favor as follows: 


The petitioner, Helen A. K. Ilildick stated in her Petition 
that she advanced to her husband, Walter H. Ilildick, the 
sum of $5,471.53 in order to finance his business. No agree¬ 
ment for the repayment of this money was entered into be¬ 
tween the petitioner and her husband but the said Walter 
H. Ilildick gave the petitioner his notes for the amount ad¬ 
vanced payable on demand with interest at 6%. Said 
Walter II. Ilildick stated to petitioner at the time he gave 
her the notes that in the event he was able to reorganize his 
business, he would turn over to her a share, to be deter¬ 
mined by him in the reorganized business (R. 23). 
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Thereafter, said Walter H. Hildick did reorganize his 
business and expanded same, with the result that in or 
about August, 1933, he turned over his reorganized busi¬ 
ness, plants, property and good-will to a newly formeq cor¬ 
poration known as Distilled Liquors Corporation iiji ex¬ 
change for all the then issued shares of the capital stock of 
that corporation (R. 23). 

All of the capital stock of Distilled Liquors Corpora¬ 
tion, received as aforesaid by Walter H. Hildick, was sub¬ 
ject to an agreement preventing him from selling or other¬ 
wise disposing of any of said stock for a period of six 
months (R. 23). 

In or about August, 1933, at the time of the formation 
of the Distilled Liquors Corporation and the issuance cjf its 
stock to Walter H. Hildick, in exchange for his business, 
property and plants, as aforesaid, said Walter H. Hildick 
set apart and thereafter held for account of the petitioner, 
2,000 shares of said stock, and after such restrictive 
had elapsed, and in or about May, 1934, said Waite 
Hildick assigned, transferred and delivered to 
said 2,000 shares of the stock of Distilled Liquors C 
tion (R. 23). 

The stock in or about August 1933, had an i 
valuation of $3.00 per share (R. 24). 

The petitioner further alleged that she received n<j> in¬ 
terest in 1934 as determined by the Commissioner (R. |24). 

In or about December 1930, an audit of petitioner’s {rec¬ 
ords for 1934 was made by an Internal Revenue Agent and 
as a result of said audit the agent claimed the petitioner 
was liable for income tax for 1934 in the sum of $1,774-04, 
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due to the transfer to her by Walter H. Hildick of 2,000 
shares of the capital stock of Distilled Liquors Corporation. 
This, the petitioner disputed, claiming that she received the 
stock in the year 1933, and not in 1934; that it was not in¬ 
come but only a return of principal, and had a value of only 
$3.00 per share at the time of transfer, and that, in any 
event, only 60% of the alleged profit could be considered 
taxable income under the provisions of Section 117 of the 
Revenue Act of 1932 and 1934. Further conferences were 
held with the said Agent, and in order to obtain a settle¬ 
ment of the matter, petitioner filed with said Agent a 
Waiver of Restrictions on Assessment and Collection of 
Deficiency in Tax for the taxable year ended December 31, 
1934, in the sum of $1,774.04 (K. 24). 

Thereafter the petitioner was assessed $1,774.04 for 
the alleged deficiencv for the vear 1934 and this amount 
was paid to the Collector of Internal Revenue (R. 24). 

Thereafter, the petitioner received from the Commis¬ 
sioner a letter, dated October 29, 1936, finding a further 
alleged deficiency for the year 1934 of $6,915.25, and a 
penalty of $2,172.33 (R. 24). 

Petitioner alleged that the tax of $1,774.04 so assessed 
and paid by her in August 1936, was erroneously and il¬ 
legally collected (R. 25). 

The petitioner prayed that the Board may hear the pro¬ 
ceedings and determine that the petitioner had no taxable 
income for the calendar year 1934; that the Commissioner 
erroneously and illegally charged petitioner with the re¬ 
ceipt of $551.25 of interest and $46,227.20 other income in 
that year; that the assessment of $1,774.04 which was paid 
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by the Tax Payer was erroneous and illegal; that njo in¬ 
come tax for 1934 is due from the petitioner (R. 25). 

The petitioner, Kathryn Lammerding, in her Petition, 
stated that she advanced $4,000.00 to her father, Walter H. 
Hildick, for the same reasons and under the same agree¬ 
ment as set forth above in the Petition of Helen A. K.i Hil¬ 
dick, except that the shares that she received was 1,500 
shares—amended at hearing to 1,000 shares—(R. 21) at the 
same time and in the same manner as stated in the Petition 
of Helen A. K. Hildick, and that she was assessed $202.40 
for the year 1934 and that she was further assessed ari ad¬ 
ditional sum of $1,721.85, and a penalty of $496.06 (R. 5-7). 

Petitioner alleged that the tax of $262.40 so assessed 
and paid by her in August, 1936, was erroneously andjille- 
gallv collected and proved that the Hoard rnav hear the 
proceedings and determine that petitioner had no taxable 
income for the taxable year 1934; that the Commissipner 
erroneously and illegally charged petitioner with thq re¬ 
ceipt of $566.66 interest and $21,556.34 income in that year 
and further, that the assessment and payment of $2(j2.40 
was erroneous and illegal and should be refunded and that 

i 

no income tax is due for the year 1934 from the petitioner 

(R. 7). | 

The petitioner, Walter II. Hildick, Jr., in his Petition 
stated that he advanced the sum of $1,500.00 to his fatper, 
Walter II. Hildick, for the same reasons and under j the 
same agreement as set forth above in the Petition of Hplen 
A. K. Hildick, except that the shares that he received ^vas 
500 shares at the same time and in the same manned as 
stated in the Petition of Helen A. K. Hildick, and that lie 
was assessed and paid the sum of $138.60 for the year 
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1934 and in the year 193G was further assessed the sum of 
$644.2S and a penalty of $195.72 (R. 12-15). 

Petitioner alleged that the tax of $138.60 assessed and 
paid by him in August 1936, was erroneously and illegally 
collected and paid: and prayed that the Board may hear 
the proceedings and determine that the petitioner had no 
taxable income for the vear 1934; that the Commissioner 
erroneously and illegally charged petitioner with the re¬ 
ceipt of $213.00 interest and $11,349.50 other income in that 
year and further, that the assessment and payment of 
$138.60 was erroneous and illegal and should be refunded 
and that no income tax is due for the year 1934 from the 
petitioner (R. 15). 

The answer of the respondent to the Petition of Kath¬ 
ryn Lammerding denied every allegation of the Petition, 
except paragraphs 1, 2 and 3 and such part of paragraph 
6 relating 1o the signed Waiver of Restrictions on Assess¬ 
ment and collection of the deficiency in tax signed by the 
petitioner, which was admitted; admitted so much of para¬ 
graph 7 in which the petitioner alleged that she was as¬ 
sessed in the sum of $262.40 for deficiency, and also except 
paragraph 8 of said Petition which the respondent admitted 
(R. 11-12). 

The Answer of the respondent to the Petition filed by 
Walter H. TIildiek, Jr., denied every allegation of the Peti¬ 
tion, except paragraphs 1, 2 and 3, such part of paragraph 
6 which alleges that the petitioner signed a Waiver of 
Restrictions on assessments and collection of deficiency 
amounting to $138.60, and also with the exception of so 
much of paragraph 7 in which it is alleged that in August, 
1936, petitioner was assessed in the sum of $138.60 for 
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deficiency in income tax for 1934 and also except paragraph 
8 of the Petition which was admitted by the respondent 
(R. 19-20). 

j 

The respondent in his Answer to the Petition filed by t|he 
petitioner, Helen A. K. Hildick, denied every allegation 
of the Petition, except paragraphs 1, 2 and 3 and so mqch 
of paragraph G as alleged the signing of a Waiver of Re- 
strictions on assessments and collection of deficiency in 

* i 

tax in the sum of $1,774.04 and except so much of para¬ 
graph 7 in which it is alleged that in August, 1936, peti¬ 
tioner was assessed in the sum of $1,774.04 for a deficiency 
in income tax for the year 1934 and also except paragraph 
8 which the respondent admitted (R. 29-30). j 

At the hearing before the lion. R. L. Disney, member 
of the United States Board of Tax Appeals, the Goveijn- 
inent conceded that the main question in the case was on t|hc 
part of the Government that the tax was due in 1934, tpe 
time when the respondent contends that the right to tlie 
stocks accrued or started and on the part of the petitioners 
it was contended that they had no income until a later time 
“ *36” or “ ’37” or that it was in 1933 when the stock was 
set aside for them (R. f>5-56). 

By order made at the hearing, the three proceedings 
mentioned above were consolidated for all purposes (R. 55j). 

Jurisdiction in the United States Board of Tax Appeajls 
is founded on Section 272-A (1) of the Revenue Act 
1934 (I. R. 0., Sec. 272 (a) (1)). 

Jurisdiction in this Court to review the decisions of tllie 
United States Board of Tax Appeals, aforesaid, is founded 
on Sections 1001-3 of the Revenue Act of 1926, as amended 


f f 
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by Sections 003 of the Revenue Act of 1928, 1101 of the 
Revenue Act of 1932, and 519 of the Revenue Act of 1934 
(I. R. C., Sec. 1141 and Section 1142). 

Facts. 

The petitioners, Helen A. K. Hildick is the wife of 
Walter II. Hildick and Kathryn Lammerding and Walter 
H. Hildick, Jr., are, respectfully, the daughter and son of 
Walter H. Hildick (R. 46). 

Your petitioner, Helen A. K. Hildick, is now and was 
during the years 1933 to 1936 inclusive, a citizen of the 
United States and resided at 61 Watson Avenue, in the City 
of East Orange, New Jersey (R. 46). 

The petitioner, Kathryn Lammerding is now, and was 
during the years 1933 to 1936 inclusive, a citizen of the 
United States and resides at 315 Putnam Road, Union, New 
Jersey (R. 46). 

Your petitioner, Walter H. Hildick, Jr., is now, and was 
during the years 1933 to 1937 inclusive, a citizen of the 
United States and resides at 11 Prudential Road, Wor¬ 
cester, Massachusetts (R. 46). 

In January 1932 and December 1932, the three petition¬ 
ers loaned to Walter 11. Hildick, cash, as follows: 

Helen A. K. Hildick. $5,471.55 (R. 61, 63) 

Kathryn Lammerding. 4,000.00 (R. 56, 63) 

Walter H. Hildick, Jr. 1,500.00 (R. 57, 63) 

At the time the loans were made by the three petitioners 
to Walter II. Hildick, no definite dates for repayment of 





the loans were set (R. 32, 56, 61) but there was an under¬ 
standing that the loans would be repaid with interest at 
6% per annum and that each lender would participate in 
any profits arising from the operation or the sale of the 
properties acquired (R. 32, 71). 

In February 1932, Walter H. Hildick also borrowed 
$1,250.00 from one Richard F. Roth, a business associate, 
under an understanding similar to that of the members of 
his family (R. 71). 

Helen A. K. Hildick (R. 61) and Walter Ii. Hildicli Jr. 
(R. 21, 57) received no security for their loans, but did 
receive notes from Walter H. Hildick for the respective 
sums loaned by them to him (R. 21, 57, 67). Kathryn 
Lammerding received no security for her loan and no note 
(R. 56, 68). 

Helen A. K. Hildick (R. 60) and Kathryn Lamme|ring 
(R. 56) did not receive any income in the year 1934, through 
dividends or interest or from any other source. Neither 
filed an income tax return for that year (R. 60, 62). 

Walter H. Hildick, Jr., during the year 1934 was j em¬ 
ployed at a salary of $1,800.00 a year, his only source ojf in¬ 
come. He was married, but had no dependents other Jhan 
his wife (R. 57). He did not file an income tax returrj. for 
that year (R. 31). 

The loans to Walter H. Hildick from his wife, daughter, 
son and Richard F. Roth, were made to enable him to pur¬ 
chase at a Receiver’s Sale during the month of February, 
1932, certain properties or plants of the Hildick Corpora¬ 
tion, a Bankrupt, of which he had formerly been President 
and principal stockholder (R. 33, 57, 63, 71). He bought jthat 
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in for $15,025.00 (R. 64). About September, 1933, Hildiek 
transferred the plants so purchased to a new corporation, 
which he organized, the Distilled Liquors Corporation (R. 
64), in exchange for 32,000 shares of its capital stock and 
35,000 warrants (R. 64), which warrants gave the owner 
the privilege of converting them into stock at $15.00 a share 
any time prior to November 1, 1938 (R. 67). The corpora¬ 
tion at that time had no other property (R. 66) and the stock 
and warrants issued to Hildiek represented all of the out¬ 
standing capital stock and warrants of that corporation 
(R. 33, 64). Walter II. Hildiek became the President of the 
Corporation (R. 64). The following month after Walter H. 
Hildiek received his stock, the stock of the corporation was 
first traded over the counter and then on the produce ex¬ 
change and later on the curb exchange (R. 65). After he 
received this stock there were 70,000 shares sold publicly 
(R. 65). 

The total of 105,000 shares of stock of the Distilled 
Liquors Corporation was ultimately issued and outstand¬ 
ing (R. 70) of which Walter H. Hildiek owned 32,000 
shares (R. 64). The cost price of the stock to Walter II. 
Ilildick, was Forty and Nine-Tenths Cents per share (R. 
66). When the stock was first issued to the public in Oc¬ 
tober, 1933, it was subscribed for and was sold at $15.00 per 
share (R. 68). At the end of that year, or early in January 
1934, it was selling for $13.00 per share (R. 68). In the 
early part of May, 1934, the stock was selling around $31.00 
to $32.00 a share (R. 65) and at the end of the month it was 
selling at about $25.00 to $26.00 per share (R. 65). 

When Walter H. Hildiek received the shares of stock 
from the Distilled Liquors Corporation for the transfer 
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of the plants to that corporation in September 1933, he 
segregated or set aside 3,500 shares for the liquidatiojn of 
the loans made to him by his wife, daughter and son as fol¬ 
lows (R. 65): 

For Helen A. K. Hildick, 2,000 shares (R. 61, 06). 

For Kathryn Lammerding, 1,000 shares (R. 56, 06). 

For Walter H. Hildick, Jr., 500 shares (R. 57, 07). 

Walter H. Hildick, at that time, told petitioners that he had 
set stock aside for them (R. 56, 57, 61). Walter H. Hildick 
had decided to set aside a certain amount of stock for each 
one of the petitioners when he was making arrangements to 
incorporate a new company and before the actual acquisi¬ 
tion of the stock (R. 56, G5). 

When he so decided to set apart the stock, Waltet* TT. 
Hildick was under a restrictive agreement not to sell, alien¬ 
ate or transfer any of his stock for a period of six months 
and this restriction lasted until April 15, 1934 (R. 05). 
Therefore, Hildick did nothing except to segregate oi 1 set 
aside the 3,500 shares of the stock for the petitioners (R. 
65). At that time the market was declining and he entered 
into an agreement with Richard Whitney & Co. to continue 
to hold the stock and not to transfer anv while thev were 
trying to make a market for it (R. 65) and it was not 
until May 31, 1934, that he caused to be transferred 3,500 
shares of stock to the petitioners and put it in their natnes 
on the records of the transfer agent of the company in the 
above amounts heretofore indicated (R. 65). Even thqugh 
he transferred the stock to their names, he did not inform 
all of the petitioners of that fact (R. 65), except his >vife 
(R. 65) but continued to retain physical possession of them 
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(K. 65). Up to that time, lie did not tell the petitioners 
how much stock he had set aside for them (R. 65). The 
transfer of the stock on May 31,1934, to the petitioners was 
done pursuant to the agreement made with the family in 
January and February 1932 and in liquidation of the loans 
and their share of the profits arising under the agreement 
(R. 36, 56, 61, 71). Hildick kept the certificates of stock in 
a safe deposit box and none of the petitioners, except 
Walter H. Hildick, Jr., in fact ever saw the stock until 1935 
or 1936 (R. 65). 

Hildick delivered to Richard F. Roth 100 shares of stock 
of the Distilled Liquors Corporation in liquidation of the 
loan by him of $1,250.00 and in fulfillment of the agreement 
with him (R. 71), similar to that with Ilildick’s wife, son 
and daughter. 

In Walter II. Hildick’s Income Tax Return for the year 
1934, he reported under the heading “Profit or Loss for 
Sale of Stocks, Bonds, Real Estate”, the transfer of the 
stocks in May 1934, as the date sold with September 1933, as 
the date acquired and $14,301.38 as the amount realized 
(R. 69). The $14,301.38 represented the three loans from 
Hildick’s familv, Richard F. Roth and two small loans 
from his family with interest from May 31,1934 (R. 71). 

During 1936 all the shares of Kathryn Lammerding and 
Walter H. Hildick, Jr. were sold by their father and the 
proceeds turned over to them (R. 56) (R. 57). During the 
year 1936, 500 shares of Helen A. K. Hildick’s stock was 
sold by Walter H. Hildick (R. 61, 66). Mrs. Hildick wanted 
to sell some of her shares, but her husband would not do it 
(R. 61) so she sold 1,500 shares short (R. 61, 66) and made 
the delivery of the stock in January, 1938 (R. 61). 
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In April 1936, the certificates for the remaining ljfiOO 
shares belonging to Mrs. Hildick was turned over to her 
by her husband (R. 66). The stocks sold by all of the peti¬ 
tioners brought approximately $11.00 per share (R. |56) 
(R. 57-58). 

During the time that the Revenue Agent was making an 
examination of the income tax return filed for the year 1934 
by Walter H. Hildick, discussion was entered into witjh a 
view of settling the tax liability of the petitioners (R. 

The petitioners filed Waivers of Restrictions on assess 
and collection of deficiency on tax for the taxable year End¬ 
ing December 31, 1934 (R. 7, 14, 24). However, petitioners 
were assessed income taxes for 1934 and paid as follows j: 

Kathryn Lammerding, Docket No. 89003.. 262.40 (R. j 9) 
Walter II. Hildick, Jr. Docket No. 89004.. 138.60 (R. jl7) 
Helen A. K. Hildick, Docket No. 89005_1,774.04 (R. 127) 

Later, under date of February 15, 1937, the Comijiis- 
sioner, by deficiency notices, advised petitioners that tiiey 
were liable for additional deficiencies in tax and penalities 
for 1934, as heretofore indicated, and which were upheld by 
the United States Board of Tax Appeals (R. 9) (R. 17) 
(R. 27). 

Statutes and Regulations Involved. 

Revalue Act of 1932, Section 112 (B) (5), also 
Revenue Act of 1934, Section 112 (B) (5): 

Sec. 112. Recognition of Gain or Loss. 

[ (b) Exchanges Soi.ei.y in Kind.—] 

“(5) Transfer to Corporation Controlled by 
Transferor. —No gain or loss shall be recognizee) if 
property is transferred to a corporation by onej or 
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more persons solely in exchange for stock or securi¬ 
ties in such corporation, and immediately after the 
exchange such person or persons are in control of 
the corporation; but in the case of an exchange by 
two or more persons this paragraph shall apply only 
if the amount of the stock and securities received by 
each is substantially in proportion to his interest in 
the property prior to the exchange.” 

Revenue Act of 1032, Sectio)i 113 (A) (6): 

Sec. 113. Adjusted Basis for Determining Gain or 
Loss. 

“(0) Tax-Free Exchanges Generally. — If the 
property was acquired upon an exchange described 
in section 112 (b) to (e), inclusive, the basis shall be 
the same as in the case of the property exchanged, 

* * * ? 7 


Revenue Act of 1034, Section 113 (A) (6): 

Sec. 113. Adjusted Basis for Determining Gain or 
Loss. 

“(6) Tax-Free Exchanges Generally. — If the 
property was acquired, after February 28,1913, upon 
an exchange described in section 112 (b) to (e), in¬ 
clusive, the basis shall be the same as in the case of 
the property exchanged, * * * . ” 

Art. 112 (h) (5)—1 Regulations S6: 

Transfer of Property to Corporation Controlled by 
Transferor. 

As used in Section 112 (B) (5) the phrase “one 
or more persons” includes individuals, trusts or es¬ 
tates, partnerships and corporations (See Section 
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801); and to be in “control” of the transferee cor¬ 
poration, such person or persons must own ijmme- 
diatelv after the transfer at least 80% of the voting 
stock and at least 80% of the total number of shares 
of all other classes of stock of such corporation. 
(See Section 112 (h)). The phrase “immediately 
after the exchange” does not necessarily require 
simultaneous exchanges by two or more person^, but 
comprehends a situation where the rights of the 
parties have been previously defined and the ekecu- 
tion of the agreement proceeds with an expedition 
consistent with orderly procedure. 

“Section 801 (A) (3) of the Revenue Act of jL934, 
the term ‘partnership’ includes a syndicate, gij-oup, 
pool, joint venture, or other unincorporated organi¬ 
zation through or by means of which any business, 
financial operation, or venture is carried on, and 
which is not, within flic meaning of this Act, a trust 
or estate or a corporation; and the term ‘partner’ 
includes a member in such syndicate, group, pool, 
joint venture or organization.” 


Statement of Points. 

I 

The errors upon which your petitioners rely arei as 
follows (R. 52, 53): | 

1. The Board of Tax Appeals erred in holding tjliat 
May 31, 1934 is the date on which each petitioner realised 
taxable income, for the reason that when the stock was jset 

i 

aside by Walter H. Hildiek for the petitioners in September, 
1933, in furtherance of the joint venture, no gain or lbss 
was recognizable for income tax purposes at that time jbe- 
cause immediately after the property was transferred! to 
the Distilled Liquors Corporation solely in exchange i'or 
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its entire stock. Hie joint venture by its agent, Walter H. 
Hildiek was in sole control of that corporation. When the 
legal title to the stock was transferred to the petitioners, they 
received the stock to which they were rightfully entitled 
at the time it was set aside for them in September, 1933, 
nothing more or nothing less; therefore this transfer con¬ 
stitutes a non-taxable transaction. The petitioners realized 
no taxable income. It is only when such stock is subse¬ 
quently sold that a gain or loss is recognized. 

2. The Board of Tax Appeals erred in holding that 
upon the acquisition of the legal title to the stock in 1934, 
each petitioner realized taxable income to the extent that 
the then fair market value of the stock acquired exceeded 
the amount of the loan made to Walter H. Hildiek by said 
petitioner, for the reason that the change from the bene¬ 
ficial to the legal title of the stock merely represented a 
constructive distribution, or even if it constituted an actual 
distribution as the Board finds to each member of the 
joint venture, no gain or loss is recognized for income tax 
purposes. 

3. The Board of Tax Appeals erred in approving of the 
action of the Commissioner of Internal Revenue in impos¬ 
ing of a 25% penalty in addition to the tax against each 
petitioner, for the reason that there was no taxable income 
realized to any of said petitioners in the year 1934. 

4. The Board of Tax Appeals erred in failing to make 
a requisite finding that the time when each petitioner real¬ 
ized income was in the year 1936 when the stock was sold 
and not May 31,1934, when only a constructive distribution 
of the stock was made to each member of the joint venture. 
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5. The Board of Tax Appeals erred in finding !that 
the petitioners failed to show any exercise of dominion 
over the stock by llildiek after May 31, 1934, there being 
ample and convincing evidence establishing the control and 
dominion over the stock by Hildiek. 

i 

6. The Board of Tax Appeals having determined that 
the transaction in which the petitioners and Hildiek en¬ 
tered into was a joint venture, erred in holding that the 
petitioners realized taxable income on May 31, 1934, vfhen 
legal title to the same stock which the joint venturer^ ac¬ 
quired at the time of the transfer of the properties to the 
Distilled Liquors Corporation, was transferred to tliem. 
The law does not recognize any gain or loss on such trans¬ 
action. 

Summary of Argument. 

1. The stock being set aside by Walter II. Hildiek 
for the petitioners in September 1933, in furtherance* of 
the joint venture, no gain or loss is recognized if property 
is transferred to a corporation by one or more persons 
solely in exchange for stock in such corporation, and'im¬ 
mediately after the exchange such person or persons are 
in control of the corporation, even though the distribution 
of such shares of stock to the members of the joint ventjure 
was made on Mav 31, 1934. 

! 

2. When legal title to the stock of Distilled Liquors 
Corporation, the equitable title to which the petitioners 
had in September 1933, was subsequently transferred to the 
petitioners on the corporate records, it constituted at njost 
a division of the shares among the joint owners. The p|eti- 
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tioners merely received the legal title in place of the equit¬ 
able title which they formerly held. No gain or loss was 
recognized from such a transaction. 

3. There being no tax due for the year 1934, no penalty 
should be asserted. 

4. The Board of Tax Appeals erred in tinding that 
the time when each petitioner realized income was May 
31, 1934, instead of during the year 193G when the stock 
was actually sold by the petitioners. 

5. The Board of Tax Appeals erred in finding that the 
petitioners failed to show any exercise of dominion over 
the stock by Hildick after May 31, 1934. 

G. In the case of a joint venture, the distribution of 
shares of stock received in connection with the transfer 
of assets by the joint venturers to a corporation solely in 
exchange for stock in such corporation, and immediately 
after the exchange such person or persons are in control 
of the corporation, to the joint owners, conies within the 
rule prescribed by Section 112 (B) (5) of the Revenue 
Act of 1932 and Section 112 (B) (5) of the Revenue Act of 
1934 and no loss or gain is recognized. 
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ARGUMENT. 

POINT I. 

The stock being set aside by Walter H. Hildick for 
petitioners in September 1933, in furtherance of the 
joint venture, no gain or loss is recognized if proplerty 
is transferred to a corporation by one or more persons 
solely in exchange for stock in such corporation, and 
immediately after exchange such person or persona) are 
in control of the corporation, even though the distri¬ 
bution of such shares of stock to the members of the 
joint venture was made on May 31, 1934. 

In January and December 1932, the three petitioners 
loaned to Walter II. Hildick, cash as follows: 

Helen A. K. Hildick. $5,471.55 j 

Kathrvn Lammerding. 4,000.00 

Walter Ii. Hildick, Jr. 1,500.00 

At the time the loans were made by the three petitioners 
and Richard F. Roth to Walter H. Hildick, no definite 
dates for repayment of the loans were set, but there was 
an understanding that the loans would be repaid with inter¬ 
est at 6% per annum and that each lender would participate 
in any profits received from the operation or the salp of 
the properties acquired. 

The Tax Board of Appeals held: 

‘‘After carefully considering the entire Record 
and giving due weight to the testimony of the kvit- 
nesses, in connection with other evidence, we jfind 
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that the statement made by Walter H. Hildick in a 
letter written by him under date of December 31, 
1935, to or for the attention of Jacob Asaroff, Inter¬ 
nal Revenue Agent, containing the statement: ‘At 
the time these loans (loans in question) were made 
there was an understanding that interest would be 
paid at 6% per annum and that each lender would 
participate in any profits arising from the operation 
or sale of the properties acquired’, correctly repre¬ 
sents the understanding or agreement between Wal¬ 
ter H. Hildick and the Petitioners (and Richard F. 
Roth) with respect to the loans made by them to him 
and involved herein, and therefore that the Petition¬ 
ers received the excess stock, not as a gift but in con¬ 
formity with the agreement of loan and settlement 
of that obligation, and that the stock was the basis 
of income to them. ” * • • 

This arrangement, as the Tax Board of Appeals has 
found, is a joint venture. A joint venture has been defined 
as a “special combination of two or more persons where 
in some specific venture a profit is jointly sought without 
any actual partnership or corporation designation.” (33 
C. J. 841 “Joint Ventures”; Bouvier’s Law Dictionary 
“Syndicate”) Regulation 86 Article 112 (B) (5)—1 de¬ 
fines the phrase “one or more persons” to include individ¬ 
uals, trusts or estates, partnerships and corporations 
(Section 801 (a) (3) Revenue Act of 1934). 

In an office decision of the Commissioner it appeared 
that: 

“A receives contributions from several persons 
to finance his experimental work. There is no writ¬ 
ten agreement among them and he is not bound 
legally to give any accounting of the funds he re- 
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ceives. An understanding, however, exists that the 
contributors will share proportionately to their con¬ 
tributions the benefits which may accrue from a! suc¬ 
cessful consummation of his experiments. Thd en¬ 
terprise is a joint venture in which the contributions 
are the capital. * * * .” (0. 1). 1145; C. B. Dec. 
1921, p. 17.) 

In the appeal of E. A. Landreth Co., 11 B. T. A. 1, it 
appeared that one purchased an oil and gas lease and leer- 
tain water rights and was unable financially to pay the 
purchase price and develop the property, and where he 
from time to time solicited and received assistance fjrom 
others, and where such others so contributed had no vfoice 
in the selection of contributors; and where such properties 
were managed by the purchaser in whose name the legal 
title was vested. Held, that such an enterprise was a joint 
venture. 

In the case of McCausey, et al. vs. Burnet, 60 App. D. C. 
201, 50 F. (2d) 491, 10 Am. Fed. Tax Rep. 37, the Court 
affirmed the decision of the Board of Tax Appeals (1^5 B. 
T. A. 8). It appeared that a syndicate was formed to ac¬ 
quire certain bank stock, which it subsequently exchanged 
for other stock, in connection with a reorganization. A 
part of the new stock was sold by the syndicate to out¬ 
siders at a price less than the cost of the original stock, 
and the balance was subsequently “sold” at the same price 
to the members of the syndicate. The Court held that the 
syndicate was not a separate legal entity, and that the dis¬ 
tribution of the stock among the members was not a s^le, 
and did not result in a deductible loss. The Court further 
held that the syndicate was not a corporation, nor was jit a 
partnership or other separate legal entity. It was no more 



than a “joint venture”, that is a “special combination of 
two or more persons, where in some specific venture a 
profit is jointly sought without any actual partnership or 
corporate designation”. Bouvier’s Law Dictionary , “Syn¬ 
dicate”, 33 C. J. S41 “Joint Ventures”. The Court went 
on to say “Accordingly, when the federal bank stock was 
purchased by the syndicate, it became the property of the 
members thereof and, when the Consolidated bank stock 
was received in exchange, the members of the syndicate 
became the owners of it, and, so far as appears, continued 
to own it. The subsequent distribution oL‘ the stock among 
the members was not a sale, but simply a division of the 
shares among the joint owners”. 

In the case of William K. Dick, ct al. f Executors, 20 B. 
T. A. 637, it appeared that the syndicate managers, as 
agents for the syndicate subscribers, of which J. Henry 
and Julia Dick were subscribers, transferred the syndi¬ 
cate’s assets to a corporation in exchange for substantially 
all of its capital stock, a portion of which was sold by the 
syndicate and the remainder distributed, in dissolution to 
the subscribers. Held: Since the syndicate managers were 
agents for the syndicate subscribers, the stock so acquired 
by the syndicate was, in legal effect, acquired by the sub¬ 
scribers in the first instance, and since the said subscribers, 
through their agents, were then “in control” of the cor¬ 
poration whose stock was acquired, within the meaning of 
Section 202 (C) (3) of the Revenue Act of 1921, “no gain 
or loss shall be recognized” either at the time of said trans¬ 
fer or upon dissolution and the distribution of the said cor¬ 
porate stock to the subscribers, and it is further held, that 
the gain or loss upon the future sale of such stock by the 


23 


subscribers should be measured by the difference between 
the initial cost and the sale price. 

| 

In the case of F. L. G. Straub el , 29 B. T. A. 516, the fol¬ 
lowing exchange was held to result in no taxable gain orj de¬ 
ductible loss. It appeared that there was a transfer of 
patents issued in the name of one person to a corporation 
for stock which was issued in the name of the transferor 
and two other persons. In this case the Board held jhat 
prior to the incorporation valid oral assignments of equita¬ 
ble interests in the patents had been effected, and that;the 
stock of the new corporation was issued in proportion to 
the interests in the patents after such assignments. 

The following are other cases where no profit or Joss 
was recognized. For transfer of partnership assets to 
corporation for grant of 80% of its stock, Mrs. Ethel Gar//, 
18 B. T. A. 1204. Arthur Jl. Earle vs. Commissioner, 38 F. 
(2d 965) 8 Amer. Fed. T. R. 1054. Paradox Land & Trans¬ 
port Co., 23 B. T. A. 1228. This case also holds that the 
basis for cost in a subsequent sale is the cost of properties 
transferred to the corporation. Gladys Bilicke, ct ah, 20 
B. T. A. 784 (Petition for Review dismissed without opinion 
by C. C. A. 9th Circuit, August 10,1931, 51 F. (2d) 1075). 

In the case of Thomas C. Kicridff vs. Commissioner, 21 
B. T. A. 254. Promulgated November 10, 1930. It ap¬ 
peared that the petitioner and one Titus agreed orally to 
put in bids for leases of certain oil lands which the 
I'nited States Government was advertising and that if 
successful, Titus would take the leases in his own name and 
that petitioner would take and have one-fifth interest theire- 
in. Titus was successful in being awarded the bids on cer- 
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tain of the lands and acquired others from one James Craw¬ 
ford and also some land from another. Titus organized a 
corporation, to which he offered all of the leases in con¬ 
sideration of the issuance to him of all the capital stock of 
the corporation. This offer was accepted and the leases 
conveyed by Titus to the corporation and the capital stock 
of the corporation was issued to him. 

Shortly thereafter, one Irvins, who had invested $40,- 
000.00 in the corporation for the purpose of drilling the oil 
wells suggested that the lands be transferred to North 
American Oil Consolidated Co. which was a going concern 
and of which he was a large stockholder. After negotia¬ 
tion it was agreed that all of the capital stock of the first 
corporation, together with $140,000.00 in cash should be 
transferred to North American Oil Consolidated and that 
in exchange the latter corporation should issue 562,500 
shares of its capital stock to the stockholders of the former 
corporation. The transaction was carried out in accord¬ 
ance with said agreement. Titus, in order to raise the 
amount of $140,000.00 sold part of the shares of stock of 
North American Oil Consolidated that he had received. This 
stock at that time had a market value of approximately 
$1.00 per share. Titus raised in this manner all but $15,- 
250.00, which amount the petitioner furnished. 

Titus had left 280,000 shares of the capital stock of the 
North American Oil Consolidated that he had received as 
above set forth. He turned over to the Petitioner 95,333 
shares of said stock and retained the remainder thereof. 

The Commissioner determined that the petitioner real¬ 
ized a profit of $91,875.00 from the transaction above set 


forth, added that amount to the petitioner’s income as 
reported and determined a deficiency in tax. 

The Board held: “The evidence does not suppor| the 
Respondent’s conclusion. The testimony of both the peti¬ 
tioner and Titus shows that they engaged in a joint jven- 
ture to acquire and exploit certain oil leases, the title to 
which would be later in the name of Titus * * * . jThe 
leases vrere acquired by Titus and were by him transferred 
to the Conservative Oil Co. (the first corporation)! for 
shares of its capital stock, and that capital stock, together 
with money, was subsequently conveyed to North Aijieri- 
can Oil Consolidated in exchange for shares of its capital 
stock, the conveyances to the two corporations were! ob¬ 
viously non-taxable transactions under Sections 202 1(C) 
(2) and (3) of the Revenue Act of 1921 and the net result 
of the whole venture was that Titus and the petitioney in¬ 
vested therein $46,250.00 for which they received land 
divided between themselves, in proportion to their respec¬ 
tive contributions to the investment, about 280,000 shares 
of North American Oil Consolidated stock. The petitioner 
contributed $15,250.00 and received 95,333 shares of st'pck. 
He realized no taxable income. 

i 

By virtue of the agreement whereby the lenders would 
participate with Ilildick in any profits arising from the 
operation or the sale of the properties acquired with the 
money advanced, after Ilildick purchased the properties and 
subsequently transferred them to the Distilled Liquors Cor¬ 
poration in exchange for all of its outstanding capital sfock 
the Petitioners, Roth and Ilildick were the joint owners of 
the capital stock of that Corporation and in sole control of 
the corporation. The joint venture w*ould have terminated at 
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that time if it were not for the restrictive conditions which 
prevented the sale, transfer or assignment of the stock by 
Hildick. The petitioners were right then and there entitled 
to their share of the profits of the joint venture. Hildick, 
recognizing that fact, immediately set aside 3.500 shares 
of the stock for the petitioners as their share of the joint 
venture. Although all of the stock was in the name of Hil¬ 
dick, nevertheless, the petitioners had an equitable title to 
their stock and were legally entitled to it at any time there¬ 
after. “Xo gain or loss” is recognized in such a transac¬ 
tion under Section 112 (B) (5) of the 1932 Revenue Act, 
which Act was in effect for the year 1933 when the transac¬ 
tion took place, or under Section 112 (B) (5) of the Reve¬ 
nue Act of 1934, which is the same as the 1932 Act, the year 
1934 being the year which the Commissioner contended 
was applicable and upheld by the Board. 


POINT II. 

When legal title to the stock of Distilled Liquors 
Corporation, the equitable title to which the petitioners 
had in September, 1933, was subsequently transferred 
to the petitioners on the corporate records, it consti¬ 
tuted at most a division of the shares among the joint 
owners. The petitioners merely received the legal 
title in place of the equitable title which they formerly 
held. No gain or loss was recognized from such a 
transaction. 

In the case of McCausey, et al. vs. Burnet, supra, the 
facts were similar to the instant case. In that case a syndi¬ 
cate was formed to acquire certain bank stock, which it sub- 
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sequentlv exchanged for other stock, in connection witlji a 
reorganization. A part of the new stock was sold by the 
syndicate to outsiders at a price less than the cost of |tlie 
original stock, and the balance was subsequently “solid” 
at the same price to the members of the syndicate. Of he 
Court held that the syndicate was not a separate lejjal 
entity and that the distribution of the stock among the 
members was not a sale, and did not result in a deductible 
loss. It further said: 

i 

“Accordingly, when the federal bank stock ui r as 
purchased by the syndicate, it became the propeHy 
of the members thereof, and, when the Consolidated 
Bank stock was received in exchange, the members 
of the syndicate became the owners of it, and, so jjar 
as appears, continued to own it. The subsequent 
distribution of the stock among the members was i|ot 
a sale, but simply a division of the shares amopg 
the joint owners.” 

In the case of William K. Dick, at al. Executors, supra, 
the Court held: 

i 

“Since the syndicate managers, were agents fior 

the syndicate subscribers, the stock so acquired jbv 

the syndicate was, in legal effect, acquired by the 

subscribers in the first instance, and since the shid 

7 # 

subscribers, through their agents, were then “in 
control” of the corporation whose stock was dc- 
quired, within the meaning of Section 202 (C) ()3) 
of the Revenue Act of 1921, ‘no gain or loss shall 
be recognized’ either at the time of said transfer 
or upon dissolution and the distribution of the sajid 
corporate stock to the subscribers * * # .” 

I 

I 


i 

i 

i 
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The McCausey and Dick cases are directly in point and 
therefore controlling in this case. Xo gain or loss is recog¬ 
nized upon a change from the equitable title to the legal 
title of stock. 


POINT III. 

There being no tax due for the year 1934 no pen¬ 
alty should be asserted. 

It is contended that Section 112 (B) (5) of the Revenue 
Act of 1934 recognizes no gain or loss at the time of the 
transfer of the property to the Distilled Liquors Corpora¬ 
tion for all of the outstanding stock of that Company. 

The transfer of the legal title to the members of the 
joint venture on May 31, 1934, was a mere constructive 
distribution of the stock and no gain or loss is recognized 
in the changing of the equitable title into the legal title. 

Therefore, since no loss or gain to the petitioners oc¬ 
curred during the vear 1934 and thev had no other taxable 
income no penalty can be assessed for that year. The 
petitioners, Kathryn Lammerding and Helen A. K. Hildick 
had no other income whatsoever for the year 1934 and the 
petitioner, Walter II. Hildick, Jr., had an income of 
$1,800.00 and was married during the year 1934, therefore 
none of the petitioners were obligated to file an income tax 
return for the year 1934 and not being subject to any income 
tax, no penalty can be assessed. 



The Board of Tax Appeals erred in finding that 
the time when each petitioner realized income was 
May 31, 1934, instead of during the year 1936 wl^en 
the stock was actually sold by the petitioners. 


The fact that May 31, 1934 was the day on which the 
legal title to the Distilled Liquors Corporation stock ^jras 
transferred to the petitioners in lieu of the equitable title 
which thev theretofore had, did not constitute such a trans- 
action as resulted in the petitioners realizing income on 
that date. The cases of William K. Dicl", et ah Executors, 
supra, and McCausey, ct ah vs. Burnet, supra, being jdi¬ 
rectly in point and therefore controlling in this case are 

i 

authority for the rule that “no gain or loss shall be recog¬ 
nized” either at the time of said transfer or upon dissolu¬ 
tion and the distribution of the said corporate stock to (the 
subscribers of a joint venture. 


Where at the time of receipt of capital stock in exchaiige 
for property transferred to a corporation at its organization, 
such stock is restricted from being sold, transferred or 
assigned, that capital stock does not have value sufficiently 
ascertainable to justify inclusion thereof in the computation 
of income tax. 

When the assets of the joint venture were transferred 
to the Distilled Liquors Corporation and that corporation- 
issued all of its outstanding stock in exchange for such hs- 
sets, it is obvious that there were no prior sales of the 
capital stock of the Distilled Liquors Corporation and thejre- 
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fore no way of establishing a fair market value for such 
shares. It was a closed corporation at that time and fur¬ 
thermore, due to the restrictions attached to the stock which 
prevented their sale, transfer or assignment, the shares did 
not have value sufficiently ascertainable to justify inclusion 
thereof in the computation of the income tax of the mem¬ 
bers of the joint venture for the year 1933, when the trans¬ 
fer of the assets and the issuance of the stock took place. 
See Helvering vs. Tex-Penn Oil Company, 57 S. Ct. 569; 81 
L. Ed. 755; 18 A. F. T. R. 1174: affirmed Circuit Court 83 F. 
(2d) 518 and reversing 29 B. T. A. 917. See also Propper, 
ct at. vs. Commissioner of Internal Revenue , 89 F. (2d) 617; 
19 A. F. T. R. 412 reversing 33 B. T. A. 261; following 
Helvering vs. T ex-Penn Oil Company , supra; Section 112 
(B) (5) of the Revenue Act of 1932. 

The petitioners, however, did realize income when the 
stock which they received of the Distilled Liquors Corpora¬ 
tion was sold during the year 1936 as held in the Dick case 
supra , where the Court held: “That the gain or loss upon 
the future sale of such stock by the subscribers should be 
measured by the difference between the initial cost and the 
sale price.” To the same effect, Paradox Land & Trans¬ 
port Co. supra. 

Section 113 (A) (6) of the Revenue Act of 1934 pro¬ 
vides that the basis of property shall be the cost of such 
property; except that— 

“if the property was acquired after February 28, 
1913 upon an exchange described in Section 112 (B) 
to (E) inclusive, the basis shall be the same as in 
the case of the property exchanged,” * * * . 
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Postponement of Gain or Loss. 

The general theory of Section 113 (A) (6) of the 1934 
Act is 

“that where no gain or loss is recognized resulting 
from an exchange, the new property received shall, 
for the purposes of determining gain or loss fijorn a 
subsequent sale, and for depreciation and depletion, 
be considered as taking the place of the old property 
given up in connection with the exchange. The pro¬ 
visions of Section 112 that no gain or loss is recog¬ 
nized from certain exchanges do not grant an exemp¬ 
tion and are not so intended. These provision^ are 
based upon the theory that the type of exchanges 
specified in Section 112 are merely changes in form 
and not in substance, and consequently, should not 
be considered as effecting a realization of income at 
the time of the exchange. In other words, these pro¬ 
visions result not in an exemption from tax, but in a 
postponement of tax until a gain is realized by a pure 
sale or by such an exchange as amounts to a jpure 
sale. Tt follows, therefore, that in the case of | such 
an exchange, the property received should be j con¬ 
sidered as taking the place of the property ex¬ 
changed * * * .” Prentice Hall, 1938, Par. 10,780, 
page 10,625. The same reasoning applies to Section 
113 (A) (6) of the 1932 Act. 

The foregoing principles were applied in: Gann vs. 
Commissioner, 61 F. (2d) 201, 11 Am. Fed. Tax Rcpj 916 
(Certiorari denied October 24, 1932), confirming 23 l|5. T. 
A. 999; If cine man vs. United States , 72 Ct. Cl. 584, 52 F. 
(2d) 1035, 10 Am. Fed. Tax Rep. 552. j 
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POINT V. 

The Board of Tax Appeals erred in finding that 
the petitioners failed to show any exercise of dominion 
over the stock by Hildick after May 31, 1934. 

There was ample testimony that Walter H. Hildick 
exercised dominion over the stock before May 31, 1934, 
and the same reasons for the exercise of this dominion 
over the stock continued after that date, as is evidenced 
by the fact that Hildick retained physical possession of 
the stock although lie had transferred the legal title to the 
petitioners on May 31, 1934. There is no question but 
what the petitioners acquiesced in the dominion over the 
stock exercised by Hildick until the stock was sold. While 
there is nothing expressly set forth it certainly appears 
from the testimony that Hildick’s dominion over the stock 
continued after May 31, 1934. 
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POINT VI. 

The Board having determined that the transaction 
in which the petitioners entered into with Walter H. 
Hildick was a joint venture, therefore, in the case <|>f a 
joint venture, the distribution to the joint ownersj of 
shares of stock received in connection with the trans¬ 
fer of assets by the joint venturers to a corporation 
solely in exchange for stock in such corporation and 
immediately after the exchange such person or per¬ 
sons are in control of the corporation, comes within the 
rule prescribed by Section 112 (B) (5) of the Revenue 
Act of 1932 and Section 112 (B) (5) of the Revejiue 
Act of 1934 and no loss or gain is recognized. 

There can be no reasonable doubt that the petitioners, 
Richard F. Roth and Walter H. Hildick entered into a j|>int 
venture as the Board held, and that they were in sole con¬ 
trol of the corporation immediately after the transfeij of 
the properties. It is also clear that the conversion of the 
stock from an equitable to a legal title, represented a 
constructive distribution to the members of the joint vfen- 
ture. Section 112 (B) (5) of the Revenue Act of 1934 is 
the same as Section 112 (B) (5) of the Revenue Act of 
1932. The latter act controls the transaction entered ipto 
in 1933, that is, the purchase of the assets and the transfer 
of those assets to a corporation. The 1932 Act recognizes 
no ‘‘gain or loss” either at the time of said transfer or 
upon dissolution and distribution of the said corporate 
stock to the members of the joint venture (See William'K. 
Dick, et al, Executor, supra; McCausey, et al. v. Burnet, 
supra; Thos. C. Kierulff v. Commissioner, supra). 
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Conclusion. 

The decision of the United States Board of Tax Appeals 
should be reversed, the time for reporting the gain on the 
sale of the stock should be adjudged as having taken place 
in the year 1936 when the stock was sold and not in the 
year 1934 as determined by the Tax Board, and the cause 
be remanded to the said Board of Tax Appeals with direc¬ 
tions to redetermine the petitioners’ income tax for the 
year 1934, showing no tax due for that year, and to com¬ 
pute the tax for the year 1936 pursuant to the prayers of 
the petitioners heretofore filed by them. 

Respectfully submitted, 


Joseph Bohrer, 
Attorney for Petitioners, 
830 Broad Street, 
Newark, N. J. 
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OPINION BELOW 

The only previous opinion in these cases is that of the Board 
of Tax Appeals (R. 30-44), which is reported in 40 B. T. A.-i— 
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JURISDICTION 

This joint appeal involves deficiencies in income taxes for 
the year 1934 in the respective sums of $1,721.85. $644.28, and 
$6,915.28, plus the statutory 25% penalty, and is taken from 
decisions of the Board of Tax Appeals entered September 30, 
1939 (R. 44-45). The cases are brought to this Court by a 
joint petition for review filed January 5, 1940 (R. 45-54), pur¬ 
suant to the provisions of Sections 1141-1142 of the Internal 
Revenue Code. 

QUESTION PRESENTED 

Where, in return for loans made, the petitioners later re¬ 
ceived shares of stock having a current market value in excess 
of the respective loans, was such excess income to them at that 
time? 

STATUTES INVOLVED 

Revenue Act of 1934, c. 277, 48 Stat. 6S0: 

Sec. 22. Gross income. 

(a) General Definition .—“Gross income" includes 
gains, profits, and income derived from salaries, wages, 
or compensation for personal service, of whatever kind 
and in whatever form paid, or from professions, voca¬ 
tions. trades, businesses, commerce, or sales, or dealings 
in property, whether real or personal, growing out of 
the ownership or use of or interest in such property: 
also from interest, rent, dividends, securities, or the 
transaction of any business carried on for gain or profit, 
or gains or profits and income derived from any source 
whatever. * * * (U. S. C.. Title 26, Sec. 22). 

Sec. 291. Failure to file return. 

In case of any failure to make and file a return re¬ 
quired by this title, within the time prescribed by law 
or prescribed by the Commissioner in pursuance of law, 
25 per centum of the tax shall be added to the tax. 
except that when a return is filed after such time and 
it is shown that the failure to file it was due to reason¬ 
able cause and not due to willful neglect no such addi¬ 
tion shall be made to the tax. The amount ^so added 


to any tax shall be collected at the same time and jn 
the same manner and as a part of the tax unless tl)e 
tax has been paid before the discovery of the neglecjt, 
in which case the amount so added shall be collected 
in the same manner as the tax. The amount added to 
the tax under this section shall be in lieu of the 25 per 
centum addition to the tax provided in section 3176 Pf 
the Revised Statutes, as amended (U. S. C., Title 
Sec. 291). 

Sec. 112. Recognition of gain or loss. 

***** 

(b) Exchanges solely in kind .— 

# * * * * 


(5) Transjer to corporation controlled by trank 
feror .—No gain or loss shall be recognized if property 
is transferred to a corporation by one or more pcrsoiis 
solely in exchange for stock or securities in such coif- 
poration. and immediately after the exchange such per¬ 
son or persons are in control of the corporation; but ill 
the case of an exchange by two or more persons thijs 
paragraph shall apply only if the amount of the stocjt 
and securities received by each is substantially in prof- 
portion to his interest in the property prior to the exj- 
change (U. S. C.. Title 26, Sec. 112). 


STATEMENT 

i 

Helen A. K. Hildick is the wife of Walter H. Hildick and 
Kathryn Lammerding and Walter H. Hildick. Jr., are, respecj- 
tively. the daughter and son of Walter H. Hildick (R. 32). 

In January and February 1932 the three petitioners loanee) 
to Walter H. Hildick cash, as follows (R. 32): 

Helen A. K. Hildick.----$5,471.5:f 


Kathryn Lammerding- 4, 000. 00 

Walter H. Hildick, Jr....... l,500.0oj 


At the time the loans were made to Walter H. Hildick by 
his wife, daughter, and son, no definite dates for repayment ofj 
the loans were set, but there was an understanding that inter¬ 
est would be paid at 6% per annum and that each lender! 
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would participate in any profits arising from the operation or 
sale of the properties acquired (R. 32). 

In addition to loans from members of his family, about 
the same time, in February 1932. Walter H. Hildick borrowed 
SI,250 from Richard F. Roth, a business associate, under an 
understanding similar to that made with the members of his 
family (R. 32). 

Helen A. K. Kildick received no security for her loan, but 
received two demand notes of Walter H. Hildick amounting 
to S5.471.55. Kathryn Lammerding received no security for 
her loan and no note. Neither of the two received any income 
in 1934 through dividends or interest as such. Walter H. 
Hildick. Jr., received no security for his loan, but received a 
note of Walter H. Hildick for $1,500. At that time, Walter H. 
Hildick. Jr., was employed on a salary of SI,800 a year, his 
only source of income. He was married, but had no depend¬ 
ents other than his wife (R. 32-33). 

The loans to Hildick from his wife, daughter, and son. and 
Richard F. Roth were made to enable him to purchase at a 
receiver's sale about February 1932 certain properties or plants 
of the Hildick Corporation, a bankrupt, of which he had for¬ 
merly been president and principal stockholder. He bought 
them in for S15.025. The plants so purchased were trans¬ 
ferred and turned over about September 1933 to a new cor¬ 
poration. the Distilled Liquors Corporation, in exchange for 
its stock. The corporation at that time had no other prop¬ 
erty (R. 33). 

Walter H. Hildick at the time he turned the plants over 
to the corporation had them appraised, but on what basis and 
at what figure the record does not disclose. He received 32,000 
shares of stock and 35.000 warrants from the Distilled Liquors 
Corporation in exchange for the plants and became the presi¬ 
dent of the corporation. The warrants gave the owner the 
privilege of converting them into stock at $15 a share (on 
what basis is not further shown by the record) any time prior 
to November 1. 1938. The stock of the corporation was first 
traded in over the counter and. later, on the Produce Exchange 
and the Curb Exchange. After Walter H. Hildick received 



his stock, as much as 70,000 shares of Distilled Liquors Corpora¬ 
tion stock were sold publicly (R. 33). 

A total of 105,000 shares of stock of the Distilled Liqujors 
Corporation was ultimately issued and outstanding, of whjich 
Walter H. Hildick owned approximately 21%. The cost price 
of the stock to Walter H. Hildick was 40io cents per share. 
The first stock issued to the public was in October 1933. I It 
w-as then readily subscribed for and was sold at $15 per sha^re. 
By the end of December 1933 or early in January 1934 the 
stock was selling for $13 per share. Early in May 1934 the 
stock was selling at $31 to $32 per share, and at the end of 
that month at from $25 to $26 per share (R. 33). 

At or about the time of the transfer of his plants to the 
Distilled Liquors Corporation in 1933, Walter H. Hildick de¬ 
cided to set apart, out of the stock received by him, for Jiis 
wife, daughter, and son the following number of shares (|R. 
33-34): 

For Helen A. K. Hildick_ 2,000 shares 

For Kathryn Lammerdinj?_ 1,000 shares 

For Walter H. Hildick, Jr_ .">00 shajres 

About the same time, in 1933, he told petitioners that he ijad 
set stock aside frirnTthem (R. 34). j 

When he so decided to set apart the stock. W'alter H. Hil¬ 
dick was under a restrictive agreement not to sell, alienate, ;or 
transfer any of his stock, and this restriction lasted until April 
15. 1934. The certificates of stock originally decided to be so 
set aside as stated were not in fact separated and placed |in 
different envelopes or receptacles for the respective parties for 
whom intended, nor was there then any transfer or endorse¬ 
ment of the stock to them. Hildick testified that he had de¬ 
cided the amount of stock which he was going to give Ijiis 
family when he was permitted to do it. The stock was not 
then even seen by the petitioners, nor was the amount intended 
for each made known to them (R. 34). 

On the termination of the restrictive agreement above men¬ 
tioned. on April 15, 1934. the market was declining and W'alter 
H. Hildick entered into another restrictive agreement with 
Richard Whitney & Company not to transfer any of his stopk 
in the Distilled Liquors Corporation but to continue to hold;it 
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while they were trying to make a market for it, and it was not 
until May 31, 1934, that he transferred 3,500 shares of stock 
to the petitioners and put it in their names on the records of 
the transfer agent of the company, in the amounts heretofore 
indicated. This was done pursuant to the agreement made 
with the family in January and February 1932, and in liquida¬ 
tion of the loans and the obligations arising under the agree¬ 
ment. Hildick’s wife knew of the transfer of stock to her at 
the time of transfer. Hildick retained physical possession of 
the certificates of stock, keeping them in his safe-deposit box. 
and none of the petitioners, except Walter Hildick, Jr., in fact, 
ever saw the stock until in 1935 or 1936. Walter Hildick, Jr., 
saw his stock in 1935, when he endorsed the certificates (R. 34). 

The value of the stock transferred to his wife, daughter, 
and son by Walter H. Hildick was not computed by him on 
the basis of its fair market value, but the value of the stock 
transferred to his wife was figured at about S3 per share, the 
stock transferred to his daughter was valued at approximately 
$4.50 per share, and the stock transferred to his son was valued 
at about S3.60 per share (R. 34-35). 

At a date not shown by the record. Hildick delivered to 
Richard F. Roth 100 shares of stock of the Distilled Liquors 
Corporation in liquidation of the loan from him of SI.250 
and in fulfillment of the agreement with him similar to that 
with Hildick’s wife, son, and daughter (R. 35). 

In Walter H. Hildick’s income-tax return for 1934, which 
he signed, and with the contents of which he was familiar, 
under the heading “Profit or loss from sale of stocks, bonds, 
real estate.’’ there was entered an item of stocks, with Septem¬ 
ber 1933 as date acquired, May 1934 as date sold, and $14,301.3S 
as amount realized. The $14,301.38 represented the three 
loans from Hildick’s family, Richard F. Roth, and two other 
small loans from his family, with interest to May 31, 1934, 

and represented to Walter H. Hildick the cost of the stock to 
him (R. 35). 

During 1936 all the shares of Kathryn Lammerding and 
Walter H. Hildick, Jr., were sold by their father and the pro¬ 
ceeds turned over to them. During the same year. 1936, 500 
shares of Helen A. K. Hildick’s stock were sold by Walter H. 




Hildick at her insistence and the proceeds turned over to) her. 
Hildick’s wife wanted him to sell more, and he would not do 
it, so she sold 1,500 shares short and made actual delivery of 
the stock in January 1938. He turned over to her in April 
1936 the certificates for the remaining 1.500 shares belonging 
to her. When the stock (of all the petitioners) was sol|d, it 
brought approximately 811 per share (R. 35). 

In the hearing below the petitioners contended that (hey 
did not receive and become the owners of the stock in issue 
in 1934. but received it and became the owners of it in J.933 
or 1936 (with respect to the stock transferred to Helen Aj. K. 
Hildick), and in 1933 or 1936 or never (with respect to! the 
stock transferred to Kathryn Lammerding and Walter! H. 
Hildick, Jr.), and therefore had no income in 1934 arising from 
or growing out of the transfer of the stock to the petitioners. 
They further contended that the value of the stock involved 
was not its market price because the market was “made” and 
because of restrictive agreements; moreover, that any vidue 
of the stock when received, as aforesaid, above the loans wgs a 
gift from Walter H. Hildick (R. 35). 

The Board concluded that (R. 36): 

* * * petitioners received the excess stock, not as a 
gift, but in conformity with the agreement of loan and 
settlement of that obligation, and that the stock was 
the basis of income to them. 

i 

SUMMARY OF ARGUMENT 

j 

(A) The petitioners are not now in position to urge the 
applicability of Section 112 (b) (5). The petitioners are pow 
asking this Court to reverse the Board of Tax Appeals upoii a 
theory or principle of law not presented to or ruled upon by (he 
Board. As pointed out above, the petitioners resisted the (ax 
upon factual grounds relating to the time and nature of (he 
transfer of stock. They are now in the position of necessarily 
conceding that the legal transfer was made in 1934 and -tyas 
not a gift to any extent. They here substantially reverse thjeir 
position and assert for the first time that they were in effect 
joint owners of the assets, and as such were entitled to the 

222049—40-2 
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respective shares of stock given in exchange for the assets; 
that, in conjunction with Walter H. Hildick. they were in con¬ 
trol of the new corporation immediately after the transfer of 
the assets, thus making the exchange nontaxable under Section 
112 (b) (5). 

(B) In any event, there is no factual basis for the applica¬ 
tion of Section 112 (b) (5). Even if the theory now presented 
had been properly and timely raised, it is wholly lacking in 
merit and factual basis. In order to avail themselves of Sec¬ 
tion 112 (b) (5). the petitioners would be required to establish 
joint ownership and concerted action with regard to the assets 
for which the stock was exchanged. The facts here are 
obviously otherwise. 

The sharing of profits does not of itself make the relation 
one of joint venture for tax purposes. There must be a com¬ 
munity of interest in the property and in the profits of the 
undertaking as profits. It is essential to such a relation that 
there be a joint interest or ownership in the property or busi¬ 
ness and in the profits as profits when accrued. 

It seems obvious that the father regarded himself as the 
owner throughout and let his own conscience dictate to what 
extent the petitioners might share in the profits with him by 
reason of their having helped to make the profits possible by 
their timely loans. With the aid of such loans and through 
his own ingenuity and initiative, the father became the owner 
of the assets and accordingly of the new stock subsequently 
received in exchange. When he later determined upon the 
extent to which he would allow the lenders to share in his 
good fortune, he thereby made it possible for them to realize 
a return on their money in excess of the usual rate of interest. 
When the petitioners actually received such return, whether 
in money or in any kind of new asset reasonably equivalent to 
money, they then realized income. 

(C) Petitioners are liable for the statutory penalty. Sec¬ 
tion 291. supra, provides that in case of any failure to file a 
return. 25% of the tax shall be added to the tax. The peti¬ 
tioners here concede that no returns were filed. The terms of 
the statute are mandatory and the penalty must be added to 
whatever tax is found due for the year in question. 
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ARGUMENT 

Each of the petitioners realized taxable income in the year 
1934 upon receipt of stock of Distilled Liquors Corporation 
to the extent that the then market value of such stjock 
exceeded the indebtedness of the transferor to them 

The petitioners received in 1934 stock in satisfaction of re¬ 
spective loans made by them to Walter H. Hildick. In an 
effort to avoid taxation, they contended before the Board |(1) 
that the stock was transferred either in 1933, when the debtor 
indicated such an intention, or in 1936, when physical delivery 
was made; (2) that the stock had no fair market value! in 
1934; and (3) that to the extent the value of the stock ex¬ 
ceeded the loans, gifts were made (R. 35). 

The Board denied each of these contentions and sustained 
the tax determined by the Commissioner (R. 44). In rebut¬ 
ting the theory that a gift was made, the Board suggested 
(R. 37) that the transaction was “in the nature of a joint 
venture/’ Seizing upon the Board’s use of the phrase “jojint 
venture,” the petitioners now seek to present a new theory, 
not submitted to or considered by the Board, to the effect that 
they were joint owners and were directly entitled to the stcick 
when it was first received in exchange for the assets, and that 
under Section 112 (b) (5), supra, the receipt of the stojck 
would not only be nontaxable as to the transferor but also as 
to them. 

The petitioners have apparently abandoned the theories ad¬ 
vanced before the Board. In any event, the findings a|re 
amply supported by the record and must stand on appeal. 
Accordingly, the basic facts are that the stock in questioh, 
having an established market value, was effectively transferred 
to the petitioners in the tax year here in question, 1934, aijd 
that the transaction was not a gift. 

While the petitioners’ brief is divided into numerous 
“points,” the only real issue presented by the appeal is the 
applicability of Section 112 (b) (5), supra. The other points 
are controlled by the action to be taken on the principal issub, 
some of them being mere repetition. j 
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(A) The petitioners are not now in position to urge the applicability of 

Section 112 (b) (5) 

The petitioners are now asking this Court to reverse the 
Beard of Tax Appeals upon a theory or principle of law not 
presented to or ruled upon by the Board. As pointed out 
above, the petitioners resisted the tax upon factual grounds 
relating to the time and nature of the transfer of stock. They 
are now in the position of necessarily conceding that the legal 
transfer was made in 1934 and was not a gift to any extent. 
They here substantially reverse their position and assert for 
the first time that they were in effect joint owners of the 
assets, and as such were entitled to the respective shares of 
stock given in exchange for the assets; that, in conjunction 
with Walter H. Hildick, they were in control of the new cor¬ 
poration immediately after the transfer of the assets, thus 
making the exchange nontaxablc under Section 112 (b) (5). 

In General Utilities Co. v. Helvering, 296 U. S. 200, the 
Supreme Court condemned an analogous reversal of position. 
In that case, the Commissioner had contended before the 
Board that where the corporation had declared a dividend and 
had then paid it in stock of another company at a value which 
was in excess of the cost of such stock, the company had 
realized taxable income. The Board, and eventually the Cir¬ 
cuit Court of Appeals, rejected such contention. However, in 
seeking a reversal of the Board, the Commissioner contended 
for the first time before the Circuit Court that when the stock¬ 
holders received the stock in question in lieu of the cash divi¬ 
dend and then proceeded to consummate a sale of such stock, 
obviously arranged by the taxpayer corporation, the transfer 
through the stockholders could be ignored and the ultimate sale 
treated as if made by the taxpayer corporation. The Supreme 
Court ruled that the Circuit Court was without authority to 
reverse the Board upon this new theory. The Court added 
that this was particularly true in view of the fact that the 
approval of such new theory involved an inference of fact in 
conflict with the findings of the Board. 
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(B) In any event, there is no factual basis for the application of Section. 

112 (b) (5) 

i 

Even if the theory now presented had been properly and 
timely raised, it is wholly lacking in merit and factual basis. 
In order to avail themselves of Section 112 (b) (5), the peti¬ 
tioners would be required to establish joint ownership ijnd 
concerted action with regard to the assets for which the stock 
was exchanged. The facts here are obviously otherwise, jin 
the pleadings before the Board (R. 5, 12, 22), these petitioners 
designated the advances made to Walter H. Hildick as loajns. 
They alleged that Mr. Hildick was thereby able to reorganize 
“his” business and that, in 1933, stock of the Distilled LiquOrs 
Corporation was issued “to Walter H. Hildick in exchange for 
his business, property, and plants” (R. 6). 

The Board found likewise (R. 33) that the loans made by 
these petitioners to Mr. Hildick enabled him to purchase the 
particular properties and that the assets so purchased by hpn 
were turned over to the new corporation in exchange for its 
stock. Both the allegations of the petitioners and the find¬ 
ings of the Board definitely preclude any idea of joint owner¬ 
ship in the assets when so acquired. While the Board sug¬ 
gested that the transaction was in the nature of a joint ven¬ 
ture (R. 37), it was there concerned with classifying the situa¬ 
tion as a business proposition, as distinguished from a pure 
gift. The Board did not use the phrase “joint venture” ^s 
technical words of art so as to establish joint ownership jn 
the assets for it proceeded throughout the opinion on the theoity 
that the advances were loans, that Mr. Hildick owned tlje 
assets and made the exchange, and that the petitioners fir^t 
acquired ownership in the stock in 1934, when Mr. Hildidk 
transferred some of his stock to them. 

While the petitioners had an indefinite right to share to 
some extent in the profits made possible by their loans, the 
sharing of profits does not of itself make the relation one df 
joint venture for tax purposes. There must be a community 
of interest in the property and in the profits of the undertaking 
as profits. It is essential to such a relation that there be a 
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joint interest or ownership in the property or business and in 
the profits as profits when accrued. See Meehan v. Valentine, 
145 U. S. 611. 624; Sugg v. Hopkins . 11 F. (2d) 517, 519 
(C. C. A. 5th). In Meehan v. Valentine, supra, the Supreme 
Court pointed out (p. 624) that the mere right to receive part 
of the profits of a business venture, in lieu of or in addition 
to interest, by way of compensation for a loan of money, has 
of itself no greater effect. 

In the case at bar there was no syndicate or joint venture 
in the real sense. These petitioners were not entering into 
the business ‘^"subjecting themselves to additional liability. 
They merely loaned money, hoping to get back something 
extra. This is not like the case of a stock subscription where 
the delivery of the stock thus purchased is delayed. In such a 
case the subscriber merely gets what he purchased and there 
would be no tax incidence until he disposed of the stock. In 
the case at bar the petitioners were cooperative lenders but 
not cobuyers. If the relationship had been one of a true syn¬ 
dicate or joint venture, these petitioners would have been 
entitled to share pro rata in the new stock in proportion to 
the amounts contributed, whereas Mr. Hildick was obviously 
the real owner and the petitioners were to get only what he 
decided ultimately to assign them in addition to the principal 
of the loans. This situation is analogous to eases where extra 
compensation, payable in stock, is voted by a corporation, in 
which cases the courts hold that the recipient has income to 
the extent of the market value of such stock. Old Colony 
Trust Co. v. Commissioner, 59 F. (2d) 16S (C. C. A. 1st); 
Davis v. Commissioner, 81 F. (2d) 137 (C. C. A. 6th). If one 
of the petitioners had worked for six months in reconditioning 
the plant and was to be paid a normal salary' plus an unknown 
extra or bonus if the deal was ultimately successful, it seems 
clear that such extra would have constituted taxable income. 

If Section 112 (b) (5) is applicable, it is on the theory that 
the parties were joint owners of the assets and acted in unison 
in making the transfer in exchange for stock in the new cor¬ 
poration. It would have doubtless been very surprising to 
Mr. Hildick to learn that he. his family, and Mr. Roth, who 


also contributed, were all joint owners of the assets and sub¬ 
sequently of the new stock received in exchange. If there had 
been any such ownership, it must have been in proportion !to 
the sums contributed, in the absence of a special agreement, 
and since Mr. Hildick had contributed little or no cash, |ie 
would have been essentially a mere agent for the others instead 
of the real owner and dominating factor, as the Board found 
and as undoubtedly he was. 

Section 112 (b) (5). supra, provides that the stock received 
in exchange for the assets must be “substantially in propor¬ 
tion” to the interest in the property prior to the exchange. 
Furthermore, the person or persons making the transfer miist 
be in control of the corporation immediately thereafter. He|e, 
Mr. Hildick borrowed the money and on purchasing the assets 
at the sale considered that he owned them in his own righjts. 
When he subsequently transferred the assets to the new cor¬ 
poration for stock, he was transferring his own property, and 
he individually was obviously in control of the new corpora¬ 
tion, thus satisfying Section 112 (b) (5) as to him. At thjat 
time, the petitioners had no specified interest in the assets as 
such, and accordingly no direct rights, equitable or otherwise, 
to the new stock. 

After having put the deal across to his financial liking. Mr. 
Hildick then looked to the repayment of the loans made by h|is 
friend and family. There was a definite obligation to repiy 
the principal of the loans with interest, and there was a general 
understanding that he would allow the petitioners to share in 
his good fortune to some extent. He was apparently willing 
lo have the loan? paid off with stock figured at approximate y 
the basic asset value, at a wholesale rate so to speak, rather 
than at the current market price. He was unwilling, howevejr, 
to put the petitioners, even retroactively, on an equal footing 
as coowners. The cost price of the stock to him was only 
40%o cents per share (R. 33), while the valuation of the stoctk 
transferred to the petitioners was figured at from S3 to S4.q0 
per share (R. 34-35). It should be noted in this connection 
that the transfer of stock in satisfaction of the loan to M^r. 
Roth was figured on a valuation of $12.50 per share (R. 35), 
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although the understanding with him was similar to that made 
with the petitioners (R. 32). These inconsistencies seem to 
lend further support to the general conclusion that Mr. Hil- 
dick was the full owner of the assets and of the new stock 
when issued, and that Section 112 (b) (5) is applicable only 
as to him. 

When the petitioners received the stock instead of money in 
satisfaction of the loans, they realized income to the extent 
that the current market value of such stock exceeded the prin¬ 
cipal of the loans made. The stock, having an existing market 
value, was the equivalent of money for income tax purposes. 
The equivalent of money rule has been frequently applied by 
the courts. In Eisner v. Macomber, 252 U. S. 189. 207, the 
Supreme Court pointed out that income included: 

# * * a gain, a profit, something of exchangeable 

value proceeding from the property, severed from the 
capital however invested or employed, and coming in. 
being "derived.” * * *. 

Stock which has a current market value is clearly “something 
of exchangeable value” so as to fall within the general concept 
of realized income. 

Cases relied upon by the petitioners (Br. 21-23) are readily 
distinguishable. Primary reliance is upon this Court’s deci¬ 
sion in McCausey v. Burnet. 50 F. (2d) 491 (Br. 21). In that 
case, there was a true syndicate or collective action by joint 
owners. It is analogous to the case of a direct stock subscrip¬ 
tion wherein the actual receipt of the stock gives rise to no 
tax incidence. There, the syndicate borrowed the money with 
which to pay for the stock on notes signed by the participating 
members. In the case at bar, Mr. Hildick individually bor¬ 
rowed the funds and executed the notes. Here, the Board 
properly found that he was the owner, and therein lies the 
controlling distinction. In the McCausey case, supra, this 
Court merely ruled that the subsequent distribution of the 
stock among the members of the syndicate was not a sale, but 
simply a division of the shares among the joint owners. The 
findings by the Board in the case at bar preclude the applica¬ 
tion of such a principle here. The other cases relied on by the 
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petitioners in this connection, most of which were decided by 
the Board of Tax Appeals itself, are too dissimilar in tljeir 
facts to warrant individual discussion. 

There is a further inconsistency in the petitioners’ position. 
If they really owned an interest in the property and had a 
corresponding pro rata ownership of the new stock issued, in 
exchange, the distribution by the father to them would h^ve 
been of no tax consequence as to him—yet he returned it! in 
his income-tax return for 1934 as a sale of stock (R. 35). ! 

It seems obvious that the father regarded himself as ^he 
owner throughout and let his own conscience dictate to whjat 
extent the petitioners might share in the profits with him Jjy 
reason of their having helped to make the profits possible by 
their timely loans. With the aid of such loans and through 
his own ingenuity and initiative, the father became the owner 
of the assets and accordingly of the new stock subsequently 
received in exchange. When he later determined upon tpe 
extent to which he would allow the lenders to share in liis 
good fortune, he thereby made it possible for them to realizel a 
return on their money in excess of the usual rate of interest. 
When the petitioners actually received such return, whether 
in money or in any kind of new asset reasonably equivalent 
to money, they then realized income. 

(O Petitioners are liable for the statutory penalty 

Section 291. supra, provides that in case of any failure tjo 
file a return, 25% of the tax shall be added to the tax. The 
petitioners here concede that no returns were filed. The tends 
of the statute are mandatory and the penalty must be added 
to whatever tax is found due for the year in question. The 
only contention made with respect to the penalty (Br. 28) is 
that if there is no tax due for the year 1934, no penalty should 
be asserted. This is obvious, as the penalty is conditioned 
upon the existence of a tax liability. We submit that the tax 
as determined by the Commissioner and as approved by the 
Board is proper for the respective petitioners and that th£ 
statutory penalty must then be added to the respective ta 
deficiencies. 





16 


CONCLUSION 

i • • 

The respective decisions of the Board of Tax Appeals arc 
correct and should be affirmed. 

Respectfully submitted. 

Samuel 0. Clark. Jr., 
Assistant Attorney General. 
Sewall Key, 

Joseph M. Jones. 

Special Assistants to the Attorney General. 

April 1940. 
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ARGUMENT. 

Reply to argument that each of the Petitioners 
realized taxable income for the year 1934 upon receipt 
of stock of Distilled Liquors Corporation to the extent 
that the then market value of such stock exceeded the 
indebtedness of the transferor to them. 

The Respondent states that: 

“The Petitioners received in 1934 stock in satis¬ 
faction of respective loans made by them to Walter 
II. Hildick. In an effort to avoid taxation, they con¬ 
tended before the Board (1) that the stock was trans¬ 
ferred either in 1933, when the debtor indicated such 
an intention, or in 1936, when physical delivery was 
made; (2) that the stock had no fair market value 
in 1934; and (3) that to the extent the value of the 
stock exceeded the loans, gifts were made (R. 35).” 

Reply to Alleged Contention (1). 

(R. 35) to which the Respondent refers is part of the 
decision of the Board of Tax Appeals. The part referred 
to is in the following language: 

“Petitioners contend that they did not receive 
and become the owners of the stock in issue in 1934, 
but received it and became the owners of it in 1933 
or 1936 (with respect to the stock transferred to 
Helen A. K. Hildick) and in 1933 or 1936 or never 
(with respect to the stock transferred to Kathryn 
Lammerding and Walter H. Hildick, Jr.), and there¬ 
fore had no income in 1934 arising from or growing 
out of the transfer of the stock to the Petitioners. ’’ 
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Comparing the language as just quoted from the 
Board’s decision with the language used by the Respond¬ 
ent, it can readily be observed that the Petitioners actually 
contended that they received and became the owners of the 
stock in 1933 or 1936. The uncontradicted testimony as 
contained in the Statement of Evidence and agreed to by 
Counsel for the Respondent shows the testimony of the 
debtor Walter II. Hildiek to be as follows: 

“To repay the loans, well, when I had arranged 
to promote the Company and even before thi$ ac¬ 
quisition to me, I had decided to set aside for ^hem 
a certain amount of the stock for each one and I did 
not tell any of them at the time how much stock I 
was going to set aside, in fact, not until yesterday 
did my son or daughter know what each other |had, 
neither did they know what my wife had. She Ipiew 
what they had. After I received the stock I did Noth¬ 
ing except to segregate or set aside 3,500 sharejs of 
my stock in liquidation of these loans.” (R. 65.)! 

The Statement of Evidence shows that the Petitioner, 
Mrs. Kathryn Lammerding testified that her father, i r al- 
ter II. Hildiek, told her when he formed Distilled Liqpors 
Corporation in 1933, that he had set aside some stock for 
her in that Company that repaid the loan and that it cduld 
not be sold for a certain period of time. (R. 56.) 

The Statement of Evidence also shows that the ijeti- 
tioner, Mrs. Helen Hildiek, testified that after the Distijlled 
Liquors Corporation was formed, her husband, Walter! II. 
Hildiek, told her he had set aside some stock in that Com¬ 
pany in satisfaction of the loans. That she did not kikow 
how much stock at that time, but it was 2,000 shares. Tjhat 
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he told her that in the Fall of 1933, and that while he had 
set aside the stock for her, it could not be transferred or 
sold for a six months period because of an agreement with 
the bankers, and then after the six months, when he trans¬ 
ferred the stock to her, he told her again that he could not 
give it to her because he then had an agreement with the 
Whitney Company that no stock would be sold while they 
were trying to make a market for the stock. (R. 61.) 

From the above uncontradicted testimony, it is clearly 
evidenced that Walter H. Hildick did segregate or set aside 
the stock for the Petitioners immediately after he received 
the stock from the Distilled Liquors Corporation in the 
Fall of 1933 and that it was not merely an indication of 
such an intention as alleged by the Respondent. 

The Respondent further states “The Board denied each 
of these contentions and sustained the tax determined by 
the Commissioner”. An examination of the findings of the 
Board reveals the following: 

“We think that Hildick, his wife, daughter, and 
son, and Richard F. Roth entered into a transaction 
in the nature of a joint venture, which as to the Hil¬ 
dick family continued until May 31, 1934, when Hil¬ 
dick transferred to his family on the corporate rec¬ 
ords the corporate stock here involved. It did not 
end with the incorporation of a company in Septem¬ 
ber 1933, when Hildick simply incorporated the 
properties theretofore purchased, receiving the en¬ 
tire stock of the corporation in consideration of the 
properties. The treatment accorded by all the 
parties to this change in form of ownership of the 
properties indicates that they did not consider it a 
termination of the joint venture, but a mere con- 
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tinuation thereof. Moreover, the restrictive agree¬ 
ment then in effect prevented an end of the venture 
by distribution, Hildick being prevented from tlrans- 
ferring the stock * * * (S. 37.) 

What did the Board refer to when it said: 

“The treatment accorded by all the parties tb the 
change in form of ownership of the properties indi¬ 
cates that they did not consider it a termination of 
the joint venture, but a mere continuation thejreof. 
Moreover, the restrictive agreement then in ^ffect 
prevented an end of the venture by distribu¬ 
tion, Hildick being prevented from transferring the 
stock * * | 

Obviously, the Board referred to stock which IIi)dick 
had set aside for the Petitioners and of which they >vere 
the owners and entitled to receive the same. In effect^ the 
Board found, although it did not say so in words, thaj the 
Petitioners acquired an equitable title to the stock atj the 
time of the incorporation of Distilled Liquors Corporation 
in September 1933, but the legal title could not be trans¬ 
ferred to them because of the restrictive agreement. There¬ 
fore, the Board did not deny the Petitioners’ contentions 
that they acquired the stock in 1933 but on the contrary, 

finds that thev had done so. 

* 

The Respondent further alleges that “Seizing uponjthe 
Board’s use of the phrase ‘joint venture’, the Petitioners 
now seek to present a new theory, not submitted to or con¬ 
sidered by the Board, to the effect that they were joint 
owners and were directly entitled to the stock when it was 
first received in exchange for the assets, and that udder 
Section 112 (b) (5), supra, the receipt of the stock would 
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not only be non taxable as to the transferor but also as to 
them. 

The Petitioners have apparently abandoned the theories 
advanced before the Board, * * 

The Board, after carefully considering the entire rec¬ 
ord, found as a fact that the transactions entered into be¬ 
tween the Petitioners and Walter H. Hildick represented a 
business venture and that the Petitioners received the ex¬ 
cess stock not as a gift but in conformity with the agree¬ 
ment of loan and settlement of that obligation. The Peti¬ 
tioners are therefore confining themselves in this Petition 
for Review to the facts found by the Board as a result of 
interpreting the transactions between them and Walter H. 
Hildick. 

The Petitioners contend however that the Board erred 
as a matter of law in the conclusion it reached that the peti¬ 
tioners acquired the title to the stock in 1934. The uncon¬ 
tradicted testimony shows that the Petitioners became the 
equitable owners of the stock in 1933, when the stock was 
set aside for the Petitioners, as testified to by Walter H. 
Hildick, Kathryn Lammerding and Helen A. K. Hildick. 
The Board recognized this fact when, referring to the treat¬ 
ment accorded bv the Petitioners to the transfer of the 
assets to the corporation in September, 1933, indicating 
that they did not consider it a termination of the joint ven¬ 
ture, but a mere continuance thereof, said: “Moreover, the 
restrictive agreement then in effect prevented an end of 
the venture by distribution, Hildick being prevented from 
transferring the stock”. (R. 37.) In view of this undis¬ 
puted testimony and the Board’s opinion that it was a joint 
venture and its finding that the stock could not be distrib- 
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uted because of the restrictive agreement, it is contended 
by the Petitioners, that they actually acquired the right! and 
title to the shares of stock in 1933 and not in 1934 as bon- 
cluded by the Board. See Fordyce vs. Uelvering , 64 .^pp. 
D. C. 181; 76 F. (2nd) 431; 15 A. F. T. R. 1132. ! 

The agreement between the Petitioners and Waltet H. 
Hildick was that they would share in any profits aribing 
from the operation or sale of the properties acquired >vith 
the money loaned. When the properties were sold to the 
Distilled Liquors Corporation, no further profits c<j)uld 
arise from the operation or sale of the properties. The Only 
thing left to be done was the distribution of the proceed|s of 
the sale. The Petitioners were immediately entitled to 
their stock. But for the restrictive agreement not to sell, 
transfer or assign the stock, they undoubtedly would have 
received the physical possession thereof. 

There being no prior sales of the stock of Distilled 
Liquors Corporation, it just having been organized, jand 
such stock being subject to a restrictive agreement prevent¬ 
ing its transfer or sale, that capital stock did not have vblue 
sufficiently ascertainable to justify inclusion thereof in jthe 
computation of income tax for the year 1933. Helveringl vs. 
Tex-Penn Oil Company, 57 S. Ct. 569; Propper, et aZ.jvs. 
Commissioner of Internal Revenue, 89 P. (2d) 617. 

Moreover, the distribution of stock of the Petitioners 
as members of the joint venture, which was received in 
connection with the transfer of assets by the joint ven¬ 
turers to a corporation solely in exchange for stock in sijich 
corporation comes within the rule prescribed by Section tl2 
(b) (5) of the Revenue Act of 1932 and no gain or loss: is 
recognized. 
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In any event, assuming (that the Respondent is correct 
in his contention) that the Petitioners realized taxable in¬ 
come upon receipt of stock of Distilled Liquors Corpora¬ 
tion to the extent that the then market value of such stock 
exceeded the indebtedness of the transferor to them, then 
we have a situation where the stock was in effect received 
by the Petitioners in September, 1933, when it was set 
aside for them bv Walter H. Hildick, although not actuallv 
delivered to them, and the Petitioners would have realized 
taxable income in September, 1933, to the extent that the 
then market value of such stock exceeded the indebtedness. 
The capital stock of the Distilled Liquors Corporation 
never having been sold before, and it being a close cor¬ 
poration, and the stock being burdened with restrictions 
preventing its sale, transfer or assignment, the shares did 
not have value sufficiently ascertainable to justify inclusion 
thereof in the computation of the income tax of the Peti¬ 
tioners for the year 1933. See Helvering vs. Tex-Penn Oil 
Company , 57 S. Ct. 569; 81 L. Ed. 755; 18 A. F. T. R. 1174; 
affirming Circuit Court 83 F. (2d) 51S and reversing 29 
B. T. A. 917. See also Propper, ct al. vs. Commissioner of 
Internal Revenue, 89 F. (2d) 617; 19 A. F. T. R. 412 re¬ 
versing 33 B. T. A. 261, following Helvering v. Tex-Penn 
Oil Company, supra. Mount vs. Commissioner, 48 F. (2d) 
550, 9 A. F. T. R. 1155 reversing 16 B. T. A. 847. Reynolds 
vs. Durey, 9 F. Supp. 553, 15 A. F. T. R. 4. 

The Petitioners, however, did realize taxable income 
when the stock which they acquired was sold during the 
year 1936 at $11.00 per share, as held in William K. Dick, 
et al., Executors, 20 B. T. A. 637 and Paradox Land and 
Transport Co. y 23 B. T. A. 1228. In the Dick case the Board 



held: “That the gain or loss upon the future sale of [such 
stock by the subscribers should be measured by the | dif¬ 
ference between the initial cost and the sale price”. Iiji the 
Paradox case the Board held that the basis for cost jin a 

i 

subsequent sale is the cost of properties transferred tp the 
corporation. The profit realized in the year 1936 by! the 
Petitioners, Helen A. K. Hildick, Kathryn Lammerding 
and Walter II. Hildick, Jr., who owned 2,000, 1,000 andj 500 
shares respectively, is as follows: 


Petitioner 


Amount 
of Loan 


Helen A. K. nildiek.$5,471.55 

Kathryn Lammerding . 4,000.00 

Walter H. Hildick, Jr. 1,500.00 


Sale Price 
of Stock 

$ 22 , 000.00 

11,000.00 

5,500.00 


Profit 

$16,5^8.45 

7,060.00 

4,000.00 


With respect to Subdivision (2), being that Petitioners 
contend that the profits were realized in 1936 when they 
sold it, the fair market value, if any, of the stock in 193)4, is 
not deemed material to the issue. 


With respect to Subdivision (3), the Board having! de- 

cided that the excess of the fair market value of the stock 

I 

over the amount loaned was not a gift but taxable inepme 
arising out of a business venture, there is no need to cjom- 
ment on this phase. 


A. Reply to Respondent’s contention that the Petitioners 
are not now in position to urge the applicability of Section 
112 (B) (5). 

The Respondent assumes the position that the peti¬ 
tioners are now asking this Court to reverse the Boarct of 

i 

Tax Appeals upon the theory or principle of law not pre¬ 
sented to or ruled upon by the Board. This is not so. phe 
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Petitioners now consider that the transfer of stock to them 
by Walter II. Hildick was not a gift but the repayment of a 
loan and profits of a joint business venture, as determined 
by the Board, but contend that the Board erred as a mat¬ 
ter of law in the conclusion it reached that the Petitioners 
realized taxable income on May 31, 1934, the date upon 
which there was a mere conversion of the beneficial title 
into the legal title, for the following reasons: 

(1) The conversion of a beneficial title to that of a legal 
title did not result in the Petitioners realizing taxable in¬ 
come. 

(2) The Board, having considered the understanding 
and agreement between the Petitioners, Both and Ilildick, 
as a joint business venture through all the steps to May 31, 
1934, the date of the legal transfer of the stock, and in view 
of the uncontradicted evidence clearly indicating, that be¬ 
fore the transfer of the assets to the Distilled Liquors Cor¬ 
poration, the amount of stock each of the petitioners and 
Roth would receive had been determined, and that amount 
of stock having been set aside for each one immediately 
after the transfer in the same proportion to his or her 
interest prior to the exchange (R. 65), should have ap¬ 
plied Section 112 (b) (5) of the Revenue Act of 1932 as a 
matter of law. See F. L. G. Straubel, 29 B. T. A. 516. The 
law is mandatory because it says: 

“No gain or loss shall be recognized if property 
is transferred to a corporation by one or more per¬ 
sons solely in exchange for stock or securities in 
such corporation, and immediately after the exchange 
such person or persons are in control of the corpora¬ 
tion ; but in the case of an exchange by two or more 
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persons this paragraph shall apply only if ithe 
amount of the stock and securities received by each 
is substantially in proportion to his interest in |the 
property prior to the exchange.” 

(3) In any event, if Section 112 (b) (5) does not apply, 
the Board erred in concluding as a matter of law that |the 
Petitioners realized taxable income on May 31, 1934, in¬ 
stead of in the year 1936, when the Petitioners actually 
sold the stock acquired in 1933, the stock not having a lair 
market value in 1933. See Helvering vs. Tex-Penn Oil 
Company, supra; Propper, et al. vs. Commissioner of In¬ 
ternal Revenue, supra; Mount vs. Commissioner, supra, and 
Reynolds vs. Durey, supra. 

Reply to B. In any event, there is no factual basis for the 
application of Section 112 (b) (5). 

The Respondent contends that even if the theory pre¬ 
sented by the Petitioners had been timely raised, it is wholly 
lacking in merit and factual basis. The Respondent proceeds 
on the basis that the Petitioners, not having joint owner¬ 
ship in the assets for which the stock was exchanged, cannot 
avail themselves of Section 112 (b) (5). It is admitted that 
the Petitioners did not have a joint ownership in the par¬ 
ticular properties purchased by Mr. Hildick with the mopey 
loaned by the Petitioners, but they did have a propejrty 
right in any profits that would arise out of the operation 
and sale of those properties. The right to share in profits 
is a property right. It is an intangible asset similar] to 
trade marks, trade names, stocks, stock rights, patepts, 
accounts receivable, franchises, good will, etc. It is an 
asset, the property of the Petitioners, which was attached 
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to and included with the other tangible assets exchanged 
for the stock. A trade mark, or a trade name, or a title, is 
property, * * * 22 Ruling Case Law 38. The term 

“property” is sufficiently comprehensive to include every 
species of estate, real and personal, and everything which 
one person can own and transfer to another. It extends 
to every species of right and interest capable of being 
enjoyed as such upon which is practicable to place a money 
value. 22 Ruling Case Law 43. 

The Petitioners, Roth and Hildick, were joint owners 
of the property right to share in the profits resulting either 
from operation, appreciation in value or by sale of the par¬ 
ticular properties. When that property right together 
with the particular properties owned by Mr. Hildick was 
exchanged for stock, that resulted in an exchange contem¬ 
plated by Section 112 (b) (5). The amount of the stock 
received by each of the persons involved was substantially 
in proportion to his interest in the property prior to the 
exchange. 

Although the share of the profits of each member of the 
joint venture was indefinite for a while, the interest of each 
one was determined definitely as testified to by Mr. Hildick, 
prior to the transfer (R. 65). 

The Respondent contends that in order for a relation¬ 
ship to constitute a joint venture, there must be a joint 
interest or ownership in the property or business and in 
the profits as profits when accrued, citing Meehan v. Valen¬ 
tine, 145 U. S. 611, 624; Sugg v. Hopkins, 11 F. (2d) 517, 
519. These cases construe a partnership, and are not in 
point. While a joint venture is similar to a partnership, 
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the essentials that constitute each are not the same in <jach 
case. In answer to the contention of the Respondent in jthis 
respect, it can well be stated that it is not essential for; the 
relationship of a joint venture that there should be a joint 
interest or ownership in the property or business an<J in 
the profits as profits when accrued. It is sufficient in oifder 
to constitute a joint venture, that the joint interest isj re¬ 
posed in the profits alone. Sec Office Decision of Cominis- 
sioner of Internal Revenue 1145; C. B. Dec. 1921, p. '17; 
E. A. Landretli Co., 11 B. T. A. 1; Smyth v. Hotter, 15 Aj. F. 
T. R. 981 affirmed, 77 F. (2d) 77, 15 A. F. T. R. 1339. In 
the latter case a father contributed the stock which con¬ 
sisted of the entire assets and both contributed their serv¬ 
ices and shared equally in the profits. The Commissioner 
determined that the father was taxable on the entire! in- 
come. The Court held that it was a joint venture and!the 
father was taxable for only one-half of the income. 

The Respondent also contends that when the Petitioners 
received the stock instead of money in satisfaction of the 
loans, they realized income to the extent that the current 
market value of such stock exceeded the principal of the 
loans made. With this rule of law the Petitioners fijilly 
agree. The Petitioners maintain that they acquired their 
right and title to the stock in September, 1933, but at that 
time the stock had no fair market value for reasons previ¬ 
ously set forth in this Brief; that no profit or loss ijvas 
realized until the stock so acquired was sold. The stock Vas 
sold in the year 1936. The basis of the cost of stock is |the 
principal amount of the loan of each Petitioner. The dif¬ 
ference between the sale price of the stock and the amount 
of the loan represents a profit or loss. William K. Dick, 


\ 
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et al., Executors, 20 B. T. A. 637, Paradox Land & Trans¬ 
port Co., 23 B. T. A. 1228. In the case at bar all of the 
stock was sold at $11.00 per share and resulted in a profit 
to each Petitioner to the extent of the difference between 
the sale price and the amount of their loan. 


Reply to C. Petitioners are liable for the statutory pen¬ 
alty. 

It is contended by the Petitioners that no tax is due for 
the year 1934, therefore no penalty should be assessed. 


; r ' Conclusion. 

. y* * * 

The respectixr% decisions of the Board of Tax Appeals 
should be reversed. The time the Petitioners realized tax¬ 
able income shcfuld be adjudged as having taken place in 
the year 1936 when the stock was sold. 

Respectfully submitted, 

Joseph Bohrer, 
Attorney for Petitioners. 
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